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Unrepresented Detained Aliens with Competency Issues

On April 22, 2013, the Office of the Chief Immigration Judge announced that it would implement
certain procedural protections for detained mentally incompetent respondents appearing before the
immigration courts. (The memorandum of the Chieflmmigration Judge is attached for your reference.)
One of those protections is that EOIR will make available a qualified legal representative to represent
those respondents who are detained, unrepresented, and not mentally competent to represent themselves
in immigration proceedings.
In complement to that protection, the Board will suspend adjudication of any appeal or motion that
involves an unrepresented detained respondent who has been deemed incompetent to represent himself
or herself in immigration court proceedings below. This applies both to removal and bond proceedings.
Respondents deemed incompetent by an immigration judge. Effective immediately, if an attorney or
paralegal identifies a case in which the respondent is detained, unrepresented, and deemed incompetent
to represent himself or herself, the case should be brought to the attention of his or her Team Leader.
Once the Team Leader confirms that the respondent fits this description, the Team Leader will take the
following steps:
•

Stop the adjudication clock in CASE, and record in the comments field : "Adjudication
suspended -- representation pending."

•

Forward the name and alien registration number of the respondent to Senior Legal
Advisor Beth Liebmann, with a cc to Suzette Henderson.

•

Complete a Quality Problem Correction Form and return the record of proceedings to the
Clerk's Office.
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Adjudication of the case will be suspended until such time as the respondent is represented by a
qualified legal representative, either of the respondent's choice or as provided by EOIR. The Board may
resume processing once a qualified legal representative has entered an appearance before the Board.
The Clerk' s Office will return the case to the Team Leader when it is ready for adjudication.
Respondents who appear to have competency issues. If an attorney or paralegal identifies a case in
which a detained respondent is unrepresented and appears to have competency issues, the case should be
brought to the attention of his or her Team Leader,
Represented respondents and non-detained respondents. Please note that these instructions do not apply
to any case in which the respondent is represented or is not detained.
If you have any questions or require further clarification, please contact your Team Leader, Senior Panel
Attorney, or Senior Legal Advisor, Beth Liebmann.

Attachments: OCIJ April 22, 2013 Memorandum
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Brian M. O'Leary
Chief Immigration Judge

Nationwide Policy to Provide Enhanced Procedural Protections
ro Unrepresented Detained A.liens with Serious MentaJ Disorders
or Conditions

For those of you who have had unrepresented detained aliens with serious mental disorders or
conditions appear in your courtrooms, you are more than aware of the many unique challenges
encowttered in conducting removal proceedings involving such individuals. Accordingly. in
order to enable Immigration Judges to more efficiently and effectively carry out their
adjudicatory duties when confronted with such cases and to enhance procedural protections for
mentally incompetent individuals appearing in our courts, today we are announcing, together
with the Department of Homeland Security (OHS), a number of enhancements throughout the
immigration removal and detention system.
Specifically. we will today begin implementation of a system that will accomplish the following:
•

Competency Hearings. When it comes to your attention through docwnentation,

medical records, or other evidence that an unrepresented detained alien appearing before
you may have a serious mental disorder or condition that may render him or her
incompetent to represent him- or herself in removal proceedings, you will conduct a
competency hearing.
•

Mental Competency Examinatiou. If, at the conclusion of competency hearing(s). you
are unable to make a determination of whether the alien is competent to represent him- or
herself in removal proceedings based on the evidence presented, you will now be able to
order an independent mental competency examination and the production of a psychiatric
or psychological report. EOIR will be administering a system that works with DHS to
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procure such independent examinations and reports. While Immigration Judges shall
retain their discretion to determine whether or not a detained alien is competent to
represent him- or herself, the independent competency evaluation will serve as a useful
tool in assisting with that determination.

•

Availability of Qualified Representatives. If. at the conclusion of competency
hearing(s). you find that the unrepresented detained alien is not mentally competent to
represent him- or herself. and the alien does not at that point otherwise have legal
representation, EOIR will make available a qualified legal representative to represent the
alien in all future detained removal and/or bond proceedings.

•

Bond Hearings. In addition, any unrepresented detained aliens who were initially
identified as having a serious mental disorder or condition that may render them
incompetent to represent themselves and who have been held in detention by DHS for six
months or longer will be afforded a bond hearing.

More detailed information will be provided as it becomes available. We expect these new
procedures will be fully operational by the end of 2013.
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