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The Department of Homeland Security ("DHS") has announced the implementation of the Secretary's
exercise of exemption authority pursuant to section 212(d)(3)(B)(i) of the Immigration and Nationality Act
for certain terrorist-related inadmissibility grounds for cases with administratively final orders ofremoval.
See attached October 23, 2008, Fact Sheet "Department of Homeland Security Implements Exemption
Authority For Certain Terrorist-Related Inadmissibility Grounds For Cases With Administratively Final
Orders Of Removal." As a result of this announcement, the adjudication hold that I directed in January 2007
(BIA 07-01) and March 2008 (BIA 08:-01) is now lifted. Cases that were placed in designated cabinets will
be returned to the panels for adjudication.
In addition, the following memorandum provides general information regarding the effect of the DHS
implementation of the section 212(d)(3)(B)(i) exemption on cases pending before the Board as well as for
those cases with administratively final orders of removal. If you have questions related to the terroristrelated inadmissibility grounds at section 212(a)(3 )(B) of the Act or the DHS exemption, please consult your
Team Leader or Senior Panel Attorney, and/or Board Member.

Background
In general, certain terrorist-related activities by an alien may result in that individual being barred from
admission or remaining in the United States. The grounds of inadmissibility for terrorist-related activities
may be found at section 212(a)(3)(B) of the Act. The Attorney General is prohibited from granting some
forms of relief from removal to aliens who are inadmissible or removable for terrorist-related activities
described in section 212(a)(3)(B) of the Act. For example, an individual may be barred from asylum,
withholding of removal, or adjustment of status if he or she is found to be inadmissible for having engaged
in terrorist activity by providing material support to a designated terrorist organization. However, pursuant
to section 212(d)(3)(B)(i) of the Act, the Secretary of Homeland Security may conclude in his sole
unreviewable discretion to exempt the effect of an individual's terrorist-related activities. 1 As a result, if
the Secretary of Homeland Security favorably exercises his authority and grants a section 212(d)(3)(B)(i)
exemption in a particular case, the terrorist-related ground ofinadmissibility or removability or bars to relief
are no longer applicable in removal proceedings.

The Secretary of State may not exercise section 212(d)(3)(B)(i) exemption authority with respect to an
individual once he or she is placed in removal proceedings.
1

Delegation of Authority to USCIS - The Secretary of Homeland Security has exercised his discretionary
authority not to apply some of the terrorist-related inadmissibility grounds in section 212(a)(3)(B) of the Act
for particular categories of cases. Those aliens that fall within an authorized category may be considered
for the section 212(d)(3)(B)(i) exemption on a case-by-case basis. The Secretary has tasked USCIS, in
consultation with ICE, with the authority to grant exemptions. Moreover, in order for USCIS to consider
granting an exemption, it is required that the alien:
•
•
•

•
•

is seeking a benefit or protection under the Act and has been determined to be otherwise
eligible for the benefit or protection;
has undergone and passed relevant background and security checks;
has fully disclosed, in all relevant applications and interviews with U.S. Government
representatives and agents, the nature and circumstances of each activity or association
falling within the scope of section 212(a)(3)(B) of the Act;
poses no danger to the safety and security of the United States; and
merits a favorable exercise of authority as a matter of discretion in the totality of
circumstances.

For information regarding the authorized categories ofcases as well as designated terrorist organizations that
have been included for consideration of a section 212(d)(3 )(B)(i) exemption, you should refer to the USCIS
website at www.uscis.gov. In addition to the attached Fact Sheet, USCIS has also posted on its website
several memoranda related to its implementation processes for the section 212(d)(B)(3)(i) exemption.
Federal Register Notices announcing the Secretary's exercise of authority are also available at EOIR's
Virtual Law Library under the Federal Register Link at http://eoirweb/library/fedreg/fedreg_index.htm.
Furthermore, you may wish to consult Linda Alberty's article, Material Support to a Terrorist Organization
-A Look at the Discretionary Exemption to Inadmissibility for Aliens Caught Between a Rock and a Hard
Place, Immigration Law Advisor, Vol. 2 No. 4 (April 2008).

EOIR proceedings - section 212(d)(3)(B)(i) Exemption
Cases with an administratively final order of removal - For individuals placed in removal proceedings, only
the Secretary of Homeland Security may determine whether or not to apply tlie section 212(d)(3)(B)(i)
exemption. The DHS has announced that USCIS, in consultation with ICE, will consider a case for an
exemption only after an order of removal is an administratively final order. The ICE office handling the
EOIR case will forward to USCIS only those cases where relief or protection was denied solely on the basis
of one of the terrorist-related inadmissibility grounds for which exemption authority has been exercised by
the Secretary. ICE is responsible for notifying an alien if the alien's case will be referred to USCIS for
consideration of the exemption. 2
In those cases where USCIS grants an exemption, ICE is responsible for initiating a process for the filing
of a motion to reopen proceedings before EOIR. It is anticipated that the joint motions will titled "Joint
Motion To Reopen To Grant [X Relief/Benefit] Based On USCIS Approval Of An INA§ 212(d)(3)(B)(i)
Exemption" or "Joint Motion To Reopen With Stipulation Of Facts To Grant [X relief/benefit] Based on
USCIS Approval Of An INA§ 212(d)(3)(B)(i) Exemption." In cases where the alien is not represented, it
The USCIS determination regarding the section 212(d)(3)(B)(i) exemption is final. EOIR does not have
the authority to review the USCIS 212(d)(3)(B)(i) exemption determination.
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is anticipated that the DHS motion will be titled "DHS Motion To Reopen With A Summary Of The
Respondent's Claim To Grant [X Relief/Benefit] Based On USCIS Approval Of An INA§ 212(d)(3)(B)(i)
Exemption." The Board's Jurisdiction and Motions Panel will be adjudicating any Joint Motion to Reopen
or DHS Motion to Reopen based upon the USCIS approval of the section 212(d)(a)(3)(B)(i) of the Act. If
you are not a member of the motions team and you are assigned a case that involves a Joint Motion to
Reopen or DHS Motion to Reopen based upon the USCIS approval of the section 212(d)(a)(3)(B)(i)
exemption, you must consult your Team Leader and/or Senior Panel Attorney.
Pending cases before EOIR- As previously noted, a threshold requirement for USCIS consideration of the
exemption is that an alien is otherwise eligible for the underlying relief being sought. Consequently,
although neither the Board nor the Immigration Judges have the authority to grant the discretionary section
212(d)(3)(B)(i) exemption, resolution of issues related to the underlying relief by EOIR will assist DHS in
the adjudication of the exemption. Therefore, it is anticipated that during the proceedings before the
Immigration Judge, the parties, including ICE attorneys, will attempt to develop the record of proceedings
to address various aspects of the threshold requirements announced by the Secretary of Homeland Security.
In addition, it is anticipated that Immigration Judges as well as the Board will be asked to not simply
"pretermit" relief based on a finding that an alien's activities or associations fall within the scope of section
212(a)(3 )(B) of the Act, but to also consider and address arguments related to eligibility for the underlying
relief. For example, in Matter of S-K-, 23 I&N Dec. 936, 937 (BIA 2006), the Immigration Judge
specifically addressed the respondent's underlying eligibility for asylum and withholding by finding that the
respondent had established a well-founded fear of persecution in order to qualify for asylum, but also denied
the application due to his determination that terrorist-related bars applied. In other words, the parties may
request an explicit "but for" determination ("but for" the terrorist-related bar, relief from removal would
be granted) by the Immigration Judge or the Board. Ifthe Immigration Judge does pretermit the application
for relief despite the parties request to develop the record, a remand may be required. Furthermore, in some
cases where the Immigration Judge did not consider whether the respondent was otherwise eligible for the
underlying relief, the Board may elect to remand the record to the Immigration Judge to address, in the first
instance, the respondent's eligibility for such relief despite the applicability of the terrorist-related bars to
relief.
If you have a case involving these issues, and are unsure how to proceed, please consult closely with your
attorney managers and Board Members. Additionally, if you have questions, Senior Legal Advisor Amy
Minton is a point of contact on these issues and may be reached at 703-605-0317.
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3

U.S. Citizenship

and Immigratfon
Services

Fact Sheet

Oct. 23, 2008

Department of Homeland Security Implements Exemption Authority
for Certain Terrorist-Related Inadmissibility Grounds for Cases with
Administratively Final Orders of Removal
Under section 212(dX3)(BXi) of the Immigration and Nationality Act (INA), the Secretary of Homeland
Security may conclude in his sole unreviewable discretion to not apply certain of the terrorist-related
grounds of inadmissibility at section 212(a)(3)(B) of the INA. As of Sept. 8, 2008, the Department of
Homeland Security (DHS) began implementation of the Secretary's exercise of his exemption authority
for certain terrorist-related inadmissibility grounds under section 212(d)(3)(B)(i) of the INA for cases
issued administratively final orders of removal by the Department of Justice (DOJ), Executive Office for
Immigration Review (EOIR).
The implementation currently covers detained cases with an administratively final order of removal and
non-detained cases with an administratively final order of removal that was issued on or after Sept. 8,
2008.
OHS will consider a case for an exemption only after an order of removal is administratively final. An
order of removal is generally considered an administratively final order when either a decision by the
Board oflmmigration Appeals (BIA) affinns an order ofremoval or the period in which the individual is
pennitted to seek review of such order by the BIA has expired, whichever date is earlier. By adjudicating
the exemption at this stage, all parties will have a chance to litigate the merits of the case up through the
BIA, and DHS will be able to focus its resources on cases where the possible exemption is the only issue
remaining in the individual's case. The 212(d)(3)(B)(i) exemption will be considered even if the
individual files a Petition For Review with a Federal Circuit Court of Appeals.
For individuals who are not in U.S. Immigration and Customs Enforcement (ICE) custody (non-detained)
and for whom their administratively final order of removal was issued on or after Sept. 8, 2008, the ICE
Office of the Chief Counsel handling the case will forward the case to U.S. Citizenship and Immigration
Services (USCIS) for exemption consideration if relief or protection was denied solely on the basis of one
of the grounds of inadmissibility for which exemption authority has been exercised by the Secretary.
These individuals and their last attorneys of record will receive in the mail a Notice of Refe"al indicating
that their case has been referred to USCIS for consideration of an available exemption to the terroristrelated inadmissibility provisions of the INA. An individual who receives such a notice does not need to
take additional steps or contact ICE to initiate the process. However, it is imperative that the individual
keep his/her address up to date with USCIS by filing the Fonn AR-I I, Change ofAddress. Also,
individuals are reminded that they must continue to comply with ongoing security check requirements.
Thus, they may receive notices to update their fingerprints and biometrics during this process at their
address on record with USCIS.

Ifan eligible individual is in ICE custody (detained) upon the issuance ofan administratively final order
of removal, the ICE Office of the Chief Counsel handling the case will serve the Notice ofReferral on the
individual in coordination with the ICE Office of Detention and Removal Operations (ORO). The
individual will also be provided with a Form 1-246, Application for Stay of Deportation or Removal. The
Notice of Refe"al will explain to detained individuals that they must file the attached Form 1-246 if they
wish to have USCIS consider their eligibility for the 212(dX3 XB )(i) exemption. In order to be considered
for an exemption, the individual who is otherwise eligible for consideration must file the stay of removal
request with ORO within seven (7) days of service of the letter. If that individual requests a stay of
removal, his or her case will be forwarded to USCIS for consideration of the exemption authority.
USCIS will give priority to certain cases, including those where individuals are detained. The USClS
determination on the exemption is final and within the sole discretion of the Secretary of Homeland
Security. Individuals cannot appeal the decision to EOIR. USClS will directly notify the individual and
the appropriate ICE Office of the Chief Counsel of its determination. If USCIS finds that the case merits
an exemption, the ICE Office of the Chief Counsel will then forward to the individual a request to join in ·
a Joint Motion to Reopen before EOIR. This request will include a template of the Joint Motion to
Reopen. The individual or, if represented, his/her counsel should sign the motion and return it to the ICE
Office of the Chief Counsel. The appropriate Form EOIR-33 (IC or BIA) (Change of Address) with the
individual's address information should be forwarded with the motion. If the individual is represented, a
Form EOIR-28 (Entry of Appearance - Immigration Court) or Form EOIR-27 (Entry of Appearance BIA) should be forwarded as well. Upon receipt, ICE will file the Joint Motion to Reopen with EOIR,
attaching USCIS' grant of the exemption. For prose individuals, ifICE has not received anything from
the individual after two weeks, ICE will file an independent Motion to Reopen with a Summary of the
Alien's Claim.
Information r~garding the implementation of the exemption authority for cases of individuals who are not
detained and received an administratively final order of removal before Sept. 8, 2008, will be
forthcoming.

