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This memorandum addresses the United States Supreme Court' s decision in Dada v. Mukasey, 128
S.Ct. 2307 (2008). It discusses the facts and holding of the decision, provides general guidance on
how the Board will approach cases effected by Dada, and details a hold effective immediately for
a narrow group of cases. If you are in doubt about how to resolve a Dada-related matter, please
discuss it with your Team Leader, Senior Panel Attorney, and/or Board Members.

I. Dada v. Mukasey - The Decision
The respondent had requested that an Immigration Judge continue his proceedings pending the
adjudication of a visa petition filed by his United States citizen spouse. The request was denied, and
the respondent was granted voluntary departure. The respondent then appealed the denial of his
request for a continuance. The Board dismissed the appeal, and reinstated the grant of voluntary
departure for a 30-day period. Two days prior to the end of the 30-day period, the respondent filed
a motion to reopen before the Board asserting that he had new evidence to support the bona fides
of his marriage, and requesting that the proceedings be continued until the visa petition was
adjudicated by the Department of Homeland Security. He also requested permission to withdraw
his request for voluntary departure. The Board denied reopening citing to section 240B( d) of the
Immigration and Nationality Act, which bars an alien from adjustment of status and other relief for
10 years when he/she fails to voluntarily depart within the permitted period. The Board did not
address the respondent' s request to withdraw his voluntary departure request.
The respondent filed a petition for review, and the Court of Appeals for the Fifth Circuit affirmed
the Board' s decision. In doing so, it found that the Board' s reading of the applicable statutes as
rendering the respondent ineligible for relief was reasonable. The Fifth Circuit agreed with the First
and Fourth Circuits in concluding that there is no automatic tolling of the voluntary departure

period, in contrast to four circuits which found that tolling applied. 1 Mr. Dada filed a writ of
certiorari with the Supreme Court. The Supreme Court granted certiorari in order to resolve the
conflict among the courts of appeal.
In a 5-4 decision, the majority of the Supreme Court held that:
. . . to safeguard the right to pursue a motion to reopen for voluntary departure recipients, the
alien must be permitted to withdraw, unilaterally, a voluntary departure request before
expiration of the departure period, without regard to the underlying merits of the motion to
reopen. As a result, the alien has the option either to abide by the terms, and receive the
agreed-upon benefits, of voluntary departure; or, alternatively, to forgo those benefits and
remain in the United States to pursue ari administrative motion.

See Dada v. Mukasey at 2319. The Court reasoned that it was necessary to read the Act in a manner
which preserved an alien ' s right to pursue reopening while respecting the government's interest in
the quid pro quo of the voluntary departure agreement. In reaching its decision, the Supreme Court
found that there was no statutory authority in the Act providing for automatic tolling of voluntary
departure period during the pendency of a motion to reopen. Id. The Supreme Court rejected the
government ' s argument that an alien waives his right to pursue a motion to reopen ifhe is granted
voluntary departure.

II. Applying Dada to pending and future cases - HOLD
A. Addressing cases pending at the Board on or before Dada was decided. Dada dictates that when
an alien (1) submits a request to withdraw his/her voluntary departure, and (2) the request precedes
the expiration of the voluntary departure period, the Board must recognize and honor that request
regardless of the merits of the underlying motion. However, most of the cases pending before
us now are unlikely to contain an affirmative request to withdraw voluntary departure (if there is
one, and it is filed within the voluntary departure period, it should be adjudicated as indicated
below). A withdrawal request is especially unlikely in the four circuits which had adopted the
automatic tolling principle now invalidated by Dada. See infra n.1 .
The Board anticipates that the Attorney General will soon issue a public notice which will provide
aliens who filed motions with the Board on or before June 16, 2008, and prior to the expiration of

See Chedad v. Gonzales, 497 F.3d 57 (1st Cir. 2007); Dekoladenu v. Gonzales, 459 F.3d
500 (4th Cir. 2006); see also Banda-Ortiz v. Gonzales, 445 F.3d 387 (5th Cir. 2006). The 3rd,
8th, 9th and 11th circuits found that the tolling doctrine did apply. See Kanivets v. Gonzales,
424 F.3d 330 (3rd Cir. 2005); Sidikhouya v. Gonzales, 407 F.3d 950 (8th Cir. 2005); Azarte v.
Ashcroft, 394 F.3d 1278 (9th Cir. 2005); Ugokwe v. United States Atty. Gen. , 453 F.3d 1325
( 11th Cir. 2006).
1

2

the voluntary departure period with the opportunity to submit a request to withdraw their voluntary
departure.

Accordingly, effective immediately, cases meeting all of the below criteria will be placed on
HOLD:
1. The motion was filed on or before June 16, 2008;

2. prior to the expiration of the voluntary departure period;
3. with no request to withdraw voluntary departure; and
4. the bars at section 240B(d) would be the sole basis for denying the motion (Shaar bar).
Please note that if the motion would be denied on grounds other than the Shaar bar, you
should process the case as usual, explaining why the decision is not controlled by Dada or the
Attorney General's notice.
If you come across a case meeting these criteria, please bring it to the attention of a Team Leader
or Senior Panel Attorney so that the adjudication clock can be promptly stopped, and the record can
be placed in designated cabinets. Any other motions should be circulated, distinguishing Dada
where appropriate. If a withdrawal request has been submitted, prepare an order for Board
Member consideration under the guidelines given below.
B. Addressing unilateral requests to withdraw voluntary departure. As noted above, Dada dictates
that when an alien (1) submits a request to withdraw his/her voluntary departure, and (2) the request
precedes the expiration of the voluntary departure period, the Board must recognize and honor that
request regardless of the merits of the underlying motion. With this in mind, it is very important
that:
(i) The record should be carefully reviewed to see if the respondent submitted any statements
which reflect that he/she seeks to withdraw a request for voluntary departure. The request could be
contained within the motion ( or even a direct appeal), or a supplemental filing, and may just
constitute a single sentence or phrase;
(ii) No matter how cursory the request, once a request to withdraw voluntary departure is made,
the Board' s decision must contain language acknowledging the respondent's request;
(iii) If the respondent's request was received by the Board prior to the expiration of the voluntary
departure period, the request is effective (regardless of any DHS opposition). As a result, the Board
shall not apply the bar to discretionary relief found at section 240B( d) of the Act ( alien who remains
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in the United States after the scheduled date of departure is statutorily ineligible for discretionary
relief).
(iv) Where the Board determines that the motion is denied or the appeal is dismissed, ORDER
or FURTHER ORDER language should be included which reflects that the respondent shall be
removed as provided in the Immigration Judge's order.
Below is an example of
ORDER/FURTHER ORDER language which may apply:
ORDER (or FURTHER ORDER): In light of the respondent' s withdrawal of his voluntary
departure request, the respondent shall be removed as provided in the Immigration Judge ' s
order.
C. Supplemental filings or motions. The Board is also ant1c1pating that we will receive
supplemental filings or motions in pending cases, and motions following Board decisions denying
the respondent's prior motion based upon the alien' s failure to comply with the voluntary departure
order, particularly in cases arising in circuits that allowed tolling before Dada. Such supplemental
filings may seek to withdraw the alien' s voluntary departure. Refer such cases to your supervisor
for referral to the J Panel.
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