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SubjCCI Date 

US Supreme Court to consider issue of whether filing October 31, 2007 
motion to reopen tolls the voluntary departure period, and 
whether a particularly serious crime must be an aggravated 
felony 

To From 

Board Legal Staff Ju~n P. Osuna, Acting Chairman f/<J 
On September 25, 2007, the United States Supreme Court granted petitions for writ of certiorari in two 
immigration related matters. The first matter involves the Hmited issue of whether the filing of a motion 
to reopen removal proceedings automatically tolls the period within which an alien must depart the United 
States under an order granting voluntary departure. Dada v. Gonzales, 207 Fed. Appx. 425 (5"' Cir. Nov. 28, 
2006) (unpublished, No. 06-60180), certiorari granJed by, Dada v. Keisler, _S.Ct. _, 2007 WL 
2768022, 76 USLW 3122, 76 USL W 3154. The Court of Appeals for the Third, Eighth, Ninth, and 
Eleventh circuits have held that the filing of a motion to reopen prior to the expiration of a voluntary 
departure period has the effect of ''tolling"" the voluntary departure deadline until such time as the motion 
is adjudicated. Ugokwe v. United States Attorney General, 453 F.3d 1325, 1329-31 (11th Cir. 2006); 
Kanivets v. Gonzales, 424 F.3d 330, 334-35 (3d Cir. 2005); Sidikhoio1a v. Gonzales, 407 F.3d 950, 952 (8th 
Cir. 2005); Barroso v. Gonzales, 429 F.3d 1195 (911, Cir. 2005). The Court of Appeals for the First, Fourth 
and Fifth have rejected the "tolling'" principle. Dekoladenu v. Gonzales, 459 F.3d 500, 505-07 (4th Cir. 
2006); Banda-Ortiz v. Gonzales, 445 F.3d 387, 390-91 (5th Cir.),petitionfor reh 'gen bane denied, 458 F.3d 
367 (5th Cir. 2006); Jupiter v. Ashcroft, 396 F.3d 487, 491-92 (1st Cir. 2005). 

The second case in which the Supreme Court granted the petition for writ of certiorari involves the issues 
of whether an offense must be an aggravated felony to be classified as a •·particularly serious crime" (PSC) 
for purposes of the bar to withholding of removal, and the scope of appellate court jurisdiction over review 
of PSC determinations. Ali v. Achim,468 F.3d 462 (7th Cir. 2006), rehearing and rehearing en bane denied 
(Jan. 5, 2007), certiorari granted, S.Ct. , 2007 WL 1090399, 75 USL W 3557, 76 USL W 3018. The 
Seventh Circuit Court of Appeals determined that the Immigration and Nationality Act does not require that 
an offense be an aggravated telony in order to be considered a particularly serious crime. The Board 
recently held in Matter of N-A-M-, 24 I&N Dec. 336, 338 (BIA 2007), that a plain reading of statute does 
not require that an offense be an aggravated felony in order for it to be considered a particularly serious 
crime. The Third Circuit, on the other hand, has taken the contrary view, see A/aka v. Uniled States Att )1 

Gen., 456 F .3cl 88, 104-05 (3d Cir. 2006), and the Board has declined to follow the court's position outside 
the Third Circuit. 

Pending the Supreme Court's determination in these cases. the Board will continue to apply controlling 
circuit or Board precedent. In those circuits that have not addressed the •·tolling"of voluntary departure 
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issue, we will continue to follow the approach that the filing of a motion to reopen does not have the effect 
of·'tolling" voluntary departure. Moreover, as to the PSC issue, apply the Board's decision in Matier of N
A-M-. In the Third Circuit apply that court's decision in A/aka. 

In addition, in the circuits that have spoken on these issues, please incJude language either in a footnote or 
the text of the decision that refers to the pending issue before the Supreme Court. Below is some language, 
which will need to be tailored to the specific controlling circuit, which you are welcome to use for the 
''tolling" voluntary departure issue: 

''The Board recognizes that the United States Supreme Court is currently considering the issue of 
whether the filing of a motion to reopen removal proceedings automatically tolls the period within 
which an alien must depart the United States under an order granting voluntary departure." 

With respect to the issue of whether a particularly serious crime must be an aggravated felony for the 
withholding bar to trigger, below is some language that you may wish to use. 

''The Board recognizes that the United States Supreme Court is currently considering the issue of 
whether an offense must be an aggravated felony to be classified as "particularly serious crime" for 
purposes of the bar to withholding of removal.'' 

If you have any questions, please contact your Team Leader or SP A. 


