Memorandum

Subject

Date

Background and Security Check Interim Rule
- Board Case Processing Reminder

October 24, 2005

To

From

Board Legal Staff

Lori L. Scialabba, Chairman

We have reached the 6 month "anniversary" mark with respect to implementation of the
Background and Security Investigations in Proceedings before Immigration Judges and the Board
of Immigration Appeals (interim) regulation ("Background Check rule"). As a result, this memo
is intended as a general reminder of the Board's processes for implementing this rule. For more
details , please refer to the Background Check Remand Guidance (BIA 05-02) issued on March 23,
2005, which is available on the BIA Web Page at http://coirweb/ccm/bia/biawcb/bia index.html.
The Background Check rule prohibits Immigration Judges and the Board from granting particular
forms of immigration relief without first ensuring that the Department of Homeland Security
("DHS") has completed and reported the appropriate identity, law enforcement, or security
investigationsorexaminations. See8C.F.R. §§ 1003.l(d)(6)and 1003.47(g). The following forms
of relief are specifically covered by the rule and therefore cannot be granted until DHS completes
the necessary background and security checks:
•
•
•
•
•

•
•

Asylum under section 208 of the Act;
Adjustment of status to that of an LPR under section 209 or 245 of the Act or any other
provision of law;
Conditional permanent resident status or the removal of the conditional basis of such status
under section 216 or 216A of the Act;
Waivers of inadmissibility or deportability under sections 209(c), 212, or 237 of the Act or
other provisions of law;
Cancellation of removal under section 240A of the Act, suspension of deportation under
former section 244 of the Act, relief from removal under former section 212(c) of the Act,
or any similar form ofrelief (includes cancellation under NA CARA § 203);
Withholding of removal under section 241 (b )(3) of the Act or withholding or deferral of
removal under the Convention Against Torture;
Registry under section 249 of the Act; and

Background and Security Check Interim Rule
Board Case Processing Reminders

•

Conditional grants relating to the above, such as for applications seeking cancellation of
removal in light of section 240A( e) of the Act.

The rule, however, does not apply to the granting of voluntary departure applications or to custody
redeterrninations.
Board Remand to allow OHS to complete or update checks: Where the Board determines relief
should be granted or affirmed, but the record of proceedings reveals that checks have not been
completed or OHS reports that the results of prior checks are no longer current, the Board must
remand the record to the Immigration Judge to allow OHS the opportunity to complete and report
the results of checks. The Background Check Remand Guidance (BIA 05-02) issued on March 23,
2005, provides detailed information regarding processing cases remanded to the Immigration Judge
for the sole purpose of allowing OHS to complete or update checks.
Remember, that a decision remanded for the sole purpose of allowing OHS to complete or update
checks must contain the background remand standard FURTHER ORDER language provided
below.
FURTHER ORDER: Pursuant to 8 C.F.R. § 1003.1 (d)(6), the record is remanded to the
Immigration Judge for the purpose of allowing the Department of Homeland Security the
opportunity to complete or update identity, law enforcement, or security investigations or
examinations, and further proceedings, if necessary, and for the entry of an order as provided
by 8 C.F.R. § 1003.47(h). See Background and Security Investigations in Proceedings
Before Immigration Judges and the Board of Immigration Appeals, 70 Fed. Reg. 4743,
4752-54 (Jan. 31, 2005).
In addition, the proposed decision should not explicitly state that the relief is granted. Rather, the
decision should reflect that eligibility for the relief has been established. For further specific
guidance regarding suggested decision language, please consult the Background Check Remand
Guidance (BIA 05-02) which is available on the BIA Web Pate at
http://eoirweb/ccm/bia/biaweb/bia index.html. Finally, the decision code "BCR" should be
checked on the backside of the circulation sheet, and the disposition code "Z" should also be
selected.
Board Order Granting or Affirming - Notice To Alien To Contact OHS: Only when checks have
been completed, results reported and considered, and OHS has not advised that checks have expired
or are not required, may the Board issue an order granting relief covered by the Background Check
rule. However, the regulation further requires that the decision reflecting the grant must include
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notice to the alien that, in order to obtain documentation evidencing status, the alien must contact
the appropriate DHS office. See 8 C.F.R. § 1003.47(i).
At this time, the Board and DHS are working through various issues related to the notification
requirement in Board decisions. Further information will be forthcoming regarding implementation
of this portion of the Background Check rule. If you have a case where a covered form of relief
should be granted or affirmed AND the record reflects that checks have been completed, results
reported and considered, and DHS has not advised the Board that checks have expired, please bring
the matter to the attention of your Team Leader or Senior Panel Attorney.
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