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The Board is anticipating that, in a limited number of cases, the Department of Homeland Security 
("OHS") will advise the Board that the appropriate security and background checks are "current" 
(i.e., evidence of an expiration date and that time period has not elapsed). In accordance with the 
Background and Security Investigations in Proceedings before Immigration Judges and the Board 
of Immigration Appeals (interim) regulation ("Background Check rule"), such cases must include 
specific language notifying the alien that he or she must contact the appropriate OHS office in order 
to obtain status documents. 8 C.F.R. § 1003.47(i). If you are assigned a case where security checks 
are "current" (i.e. , expiration date provided by DHS and time period has not elapsed), you must 
bring the matter to the attention of your Team Leader or Senior Panel Attorney for further review 
for inclusion of the approved notice language. 

It is important to note, that although there may be a few cases where the Board may outright grant 
relief as opposed to issuing a BCR remand, the Board's policy of presuming that previously 
reported checks have expired remains in effect. If you have any question as to whether checks 
have expired in your assigned case, please make the appropriate inquiries with your Team Leader 
or Senior Panel Attorney. The Board must comply with the requirements of the Background Check 
rule as discussed in the attached memorandum which was issued on October 24, 2005. Moreover, 
the Board must also comply with the permanent injunction order entered by United States District 
Court of California in the Santillan class action suit (slip opinion published at 2005 WL 3542661 
(N.D. Cal. Dec. 22, 2005). With this in mind, it is very important to remember the following 
processing procedures: 

( 1) Where the Board determines that relief should be granted or affirmed, but the record of 
proceedings does not reveal that checks have been completed, or DHS reports that the results of 
prior checks are no longer current, the Board must remand the record to the Immigration Judge; 

(2) A decision remanded for the sole purpose of allowing DHS to complete or update checks must 
contain the background check remand standard FURTHER ORDER language, and the circulation 
sheet must have the decision code "BCR" selected; 
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(3) At this time, the Board presumes that previously reported and considered checks have expired. 
The record therefore must be remanded to the Immigration Judge for the purpose of updating 
checks and further consideration where appropriate. Moreover, such orders must contain the 
background check remand standard FURTHER ORDER language, and the circulation sheet must 
have the decision code "BCR" selected; 

( 4) Only in cases which affirmatively reflect that reported and considered checks have not expired, 
(i.e., expiration date provided to the Board and time period has not elapsed), will the Board consider 
issuing an order explicitly granting relief covered by the Background Check Rule. However, such 
a case must include specific language notifying the alien that he or she must contact the appropriate 
DHS office in order to obtain documentation evidencing status. 

Again, if you have a case where there is an affirmative representation by DHS indicating that 
previously reported security checks are "current", (i.e., expiration date provided DHS and time 
period has not elapsed), bring the matter to the attention of your Team Leader or Senior Panel 
Attorney. The case will be reviewed for inclusion of the regulatory required language, NOTICE 
TO ALIEN TO CONTACT DHS/USCIS. See 8 C.F.R. 1003.47(i). 

For additional details regarding the Board's implementation of the Background Check rule, please 
refer to the Background Check Remand Guidance (BIA 05-02) issued on March 23, 2005, which 
is available on the BIA Web Page at http://eoirweb/ccm/bia/biaweb/bia index.html. 
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