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Memorandum 

BIA 06-06 
Subject Date 

CASE HOLD - Second Circuit - persecution claim November 17, 2006 
based on birth of 2nd child in violation of China's family 
planning policy by a parent from Fujian Province or 
Changle City 

To From 

Board Legal Staff Juan P. Osuna, Acting Chairman •f fO 

The Court of Appeals for the Second Circuit has remanded a series of cases to the Board which 
involve a parent's claim of a well-founded fear of sterilization for having two or more children in 
violation of China's family planning policy. The en bane Board will be addressing and deciding 
the issues identified by the court. Please see the attached document describing in more detail the 
issues that the court has asked the Board to address. 

Accordingly, pursuant to 8 C.F.R. § 1003.l(e)(S)(iii), I am directing that the adjudication time 
limits (90 day or 180 day) be temporarily suspended in cases arising out of the Second Circuit that 
involve a claim of well-founded fear of persecution based upon birth of a second child in violation 
of the family planning policy by a parent from Fujian Province or Changle City. If you have or 
find a case involving this circumstance, it is essential that you bring the case to the attention of your 
team leader or SPA so that the adjudication clock may be stopped in CASE, and that the ROP may 
be placed in designated cabinets. 

Attachment 



Second Circuit Remands requesting Board address following issues: 

1. Shao v. Board of Immigration Appeals, 465 F.3d 497 (2d Cir. 2006) -

Under what circumstances, if any, is having two children in China sufficient grounds for a well
founded fear of future persecution? More specifically, may a parent of "two or more children in 
China, in apparent violation of China's family planning policies, ... qualify on that basis alone as a 
'person who has a well founded fear that he or she will be forced' by the Chinese government 'to 
abort a pregnancy or to under go involuntary sterilization' ." 

2. Guo v. Gonzales, 463 F.3d 109 (2nd Cir. 2006) -

What weight should be afforded to the following documents in determining whether a motion to 
reopen to demonstrate well-founded fear of persecution based on birth of a second child in the 
United States? 

• 2003 decisions from the Changle City Family-Planning Administration and the Fujian Department 
of Family-Planning Administration indicating that a foreign-born child will be treated as a Chinese 
national for purposes for family planning enforcement purposes and that, upon resettlement, Chinese 
citizens with foreign-born children will be sanctioned according to the family planning rules and 
regulations as enforced at the local level; 

• a document from 1999 entitled "Q & A for Changle City Family-Planning Information Handbook" 
stating that sterilization is mandatory upon birth of a second child. 

3. Lin v. United States Dep 't of Justice, - F.3d - , 2006 WL 3060101 (2d Cir. Oct. 30, 2006) 

A. Are the documents referred to in Guo, supra, authentic? 

B. If so, do they "establish the existence of an official policy, in Changle City or Fujian Province 
generally, of forced sterilization of parents of two or more children, including parents whose children 
were born abroad?" (As opposed to Country Reports which find no official policy of forced 
sterilization). 

4. Chen v. United States Dep 't of Justice, - F.3d - , 2006 WL 3190313 (2d Cir. Nov. 10, 2006) 

"We emphasize that we do not know if the [Guo] documents are authentic, and we presume that the 
BIA's forensic expert are capable of addressing this important threshold question. Until we have 
an answer, however, we must assume that they are what they are purport to be." 

Chen also submitted a 1995 missive from the Changle City Family Planning Policy Leading Team 
indicating that some individuals are subject to an official policy of forced sterilization in Changle 
City and that parents of children born abroad, such as Chen, are subject to the same penalties under 
the family-planning policy as parents of children born in China. The court asks that the Board 
"determine the validity, scope and import of these documents, and if they are authentic, reassess 
Chen's claim in light of them." 


