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As you may be aware, the United States Supreme Court on Tuesday, October 3rd, will hear oral argument 
in two cases involving the issue of whether a state felony drug conviction that would be classified as a 
misdemeanor under federal law is an "aggravated felony" for purposes of immigration laws and sentencing 
purposes. See Lopez v. Gonzales, 126 S.Ct. 1651, 164 L. Ed. 2d 395, 74 U.S.L.W. 3559 (April 3, 2006) (No. 
05-547); Toledo-Flores v. United States, 126 S.Ct. 1651, 164 L. Ed. 2d 395, 74 U.S.L.W. 3559 (April 3, 
2006) (No. 05-7664). The Eighth Circuit Court of Appeals, in Lopez v. Gonzales, 417 F.3d 934 (8th Cir. 
2005), determined that the South Dakota felony drug conviction for aiding and abetting the possession of 
a controlled substance is an aggravated felony even though the offense would only have qualified as a 
misdemeanor under federal law. The Fifth Circuit, in United States v. Toledo-Flores, 149 Fed. Appx. 
241(5th Circuit), determined that a prior state felony conviction for simple possession of a controlled 
substance qualified as an aggravated felony for sentencing purposes even though the same crime is a 
misdemeanor under federal law. The Fifth Circuit's holding is in conflict with other Circuit Court 
interpretations. 

Pending the Supreme Court's determination, the Eighth and Fifth Circuits' holdings are binding precedent 
in cases arising within those circuits. Therefore, if you are assigned a case arising in either the Eighth or 
Fifth Circuit, which invo Ives the issue of whether a state felony conviction that would be classified as a 
misdemeanor under federal law is an aggravated felony, please include language either in a footnote or the 
text of the decision which advises the parties that the Board is aware of the pending issue before the 
Supreme Court. 

Below is some language you are welcome to use for this purpose in the Eighth Circuit: 

"The Board recognizes that the United States Supreme Court is currently considering the issue of 
whether a state felony drug conviction that would be classified as a misdemeanor under federal law 
is an "aggravated felony" for immigration purposes. Nevertheless, the Board is bound to apply the 
Eighth Circuit's analysis as set forth in Lopez v. Gonzales, 417 F.3d 934 (8th Cir. 2005), cert. 
granted, 126 S.Ct. 1651 (U.S. April 3, 2006) (No. 05-547), unless the decision is modified or 
overruled. Matter of Yanez, 23 I&N Dec. 390 (BIA 2002)." 



With respect to the Fifth Circuit, below is some language that you may wish to use. 
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"The Board recognizes that the United States Supreme Court is currently considering the issue of 
whether a state felony drug conviction that would be classified as a misdemeanor under federal law 
is an "aggravated felony" for immigration purposes. See Toledo-Flores v. United States, 126 S.Ct. 
1652, 164 L. Ed. 2d 395, 74 U.S.L.W. 3556 (April 3, 2006) (No. 05-7664); see also, Lopez v. 
Gonzales, 417 F.3d 934 (8th Cir. 2005), cert. granted, 126 S.Ct. 1651 (U.S. April 3, 2006) (No. 05-
547). Nevertheless, the Board is bound to apply the Fifth Circuit's analysis as set forth in United 
States v. Hernandez-Avalos, 251 F.3d 505 (5 th Cir. 2001) and United States v. Sanchez-Villalobos, 
412 F.3d 572 (5th Cir. 2005), unless the decision is modified or ovenuled. Matter of Yanez, 23 
I&N Dec. 390 (BIA 2002)." 

If you have any questions, please contact your Team Leader. 


