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831 F.3d 1127, 1132 (9th Cir. 2016) (quoting Ewing v. California, 
538 U.S. 11, 16 (2003)).  Be aware of CPC § 18.5 if the respondent 
was convicted of a misdemeanor.  
 

Note: This chart does not analyze what effect the petty offense 
exception may have on a conviction that is determined to be a 
CIMT, nor whether the offense meets any minimum sentence 
requirement. 
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 FORGERY: YES. 

Categorical Match? Yes 

Morales-Alegria v. Gonzales, 449 F.3d 1051, 1056–58 (9th Cir. 
2006) (holding § 476 is a forgery offense because the mens rea 
requirement of intent to defraud encompasses knowledge of the 
fictitious nature of the instrument); see also Vizcarra-Ayala v. 
Mukasey, 514 F.3d 870, 874 (9th Cir. 2008) (explaining that the 
generic crime of forgery requires “(1) a false making of some 
instrument in writing; (2) a fraudulent intent; [and] (3) an instrument 
apparently capable of effecting a fraud.”).. 
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if it is classified as a misdemeanor or a felony.  See Garcia-Lopez v. 
Ashcroft, 334 F.3d 840, 844 (9th Cir. 2003), overruled on other 
grounds by Ceron v. Holder, 747 F.3d 773, 777 (9th Cir. 2014) (en 
banc).  A “wobbler” is “presumptively a felony and remains a felony 
except when the discretion is actually exercised to make the crime a 
misdemeanor.”  See Arellano Hernandez v. Lynch, 831 F.3d 1127, 
1132 (9th Cir. 2016) (quoting Ewing v. California, 538 U.S. 11, 16 
(2003)).  Be aware of CPC § 18.5 if the respondent was convicted of a 
misdemeanor.  
 

365 days to 364 days beginning January 1, 
2015.  Whether this impacts removability and 
eligibility for relief under INA § 237(a)(2)(A)(i)(II) 
depends on the date of the respondent’s conviction.  
See Matter of Velasquez-Rios, 27 I&N Dec. 470, 472–
73 (BIA 2018).  For more information, see end of this 
chart. 

Note: This chart does not analyze what effect the petty 
offense exception may have on a conviction that is 
determined to be a CIMT, nor whether the offense 
meets any minimum sentence requirement. 

when calculating the “aggregate 
term of imprisonment” to 
determine whether a conviction 
constitutes a per se particularly 
serious crime. 
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misdemeanor.  
 
“The California Legislature has been explicit that when it intends 
fraud to be an element of an offense it includes it in the statute. See, 
e.g., Cal.Penal Code § 470(d) (forgery includes “with intent to 
defraud” as an element); Cal. Penal Code § 476a(a) (check kiting) 
(same); Cal. Penal Code § 548(a) (insurance fraud) (same) . . . . 
“Obviously, if the Legislature meant for [the statute in question] to 
require an intent to defraud, it knew how to so provide.”  Tijani v. 
Holder, 628 F.3d 1071, 1084 n.7 (9th Cir. 2010) (Tashima, J., 
concurring in part and dissenting in part). 
 
 
 

CIMT, nor whether the offense meets any minimum sentence 
requirement. 
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 requirement. 
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GENERIC OFFENSES 

FRAUD OFFENSE 

 The definition of the generic “fraud offense” for the purposes of an aggravated felony under INA § 101(a)(43)(M) is “[1] the offense 
‘involves fraud or deceit,’ and [2] the loss to the victim or victims exceeds $10,000.’”  Kharana v. Gonzales, 487 F.3d 1280, 1280 (9th Cir. 
2007), recognized as overruled on other grounds by Kawashima v. Mukasey, 530 F.3d 1111, 1116 (9th Cir. 2008).  

FORGERY OFFENSE  

 The definition of the generic “forgery offense” for the purposes of an aggravated felony under INA § 101(a)(43)(M) is (1) a false making of 
some instrument in writing; (2) a fraudulent intent; and (3) an instrument apparently capable of effecting a fraud.  Morales-Alegria v. 
Gonzales, 449 F.3d 1051, 1055 (9th Cir. 2006).  Furthermore, crimes of forgery require that one have knowledge of the falsity of the 
document.  Id.   

THEFT OFFENSE 

 The definition of the generic “theft offense” for the purposes of an aggravated felony under INA § 101(a)(43)(G) is “[1] a taking of property 
or an exercise of control over property [2] without consent [3] with the criminal intent to deprive the owner of rights and benefits of 
ownership, even if such deprivation is less than total or permanent.”  Carrillo–Jaime v. Holder, 572 F.3d 747, 750 (9th Cir. 2009), 
abrogated on other grounds by Lopez-Valencia v. Lynch, 798 F.3d 863 (9th Cir. 2015).  

CRIME INVOLVING MORAL TURPITUDE 

 “A crime having as an element the intent to defraud clearly is one involving moral turpitude.”  McNaughton v. INS, 612 F.2d 457, 459 (9th 
Cir. 1980). 

 

Be aware of Cal. Penal Code § 18.5: CPC § 18.5 lowered the maximum possible sentence that can be imposed for a California misdemeanor 
offense from 365 days to 364 days, for purposes of INA § 237(a)(2)(A)(i)(II), beginning January 1, 2015.  Whether this impacts removability and 
eligibility for relief depends on the date of the respondent’s conviction.  In 2018, the Board held that it will not give retroactive effect to CPC § 18.5 
because the language of INA § 237(a)(2)(A)(i)(II)—concerning whether an alien has been convicted of a CIMT for which a sentence of one year or 
longer “may be imposed”—is a backward-looking inquiry into the maximum possible sentence the respondent could have received for his offense 
at the time of his conviction.  Matter of Velasquez-Rios, 27 I&N Dec. 470, 472–73 (BIA 2018).  For misdemeanors prior to the enactment of CPC § 
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18.5, that was 365 days.  Thus, if a respondent has a California misdemeanor conviction dated prior to January 1, 2015 that qualifies as a CIMT, 
that respondent has been convicted of an offense under INA § 237(a)(2)(A)(i)(II).  However, a misdemeanor conviction that occurs after January 1, 
2015 has a maximum sentence of 364 days, and thus a respondent would not be disqualified under sections of the INA that concern maximum 
sentences of one year or longer.  The Board did not address the retroactive applicability of § 18.5 for any other INA section other than § 
237(a)(2)(A)(i)(II).  Thus, other subsections that do not use the “for which a sentence of one year or longer may be imposed” language could still be 
analyzed to determine whether they are backward-looking.  For more information, see the Alternative Judgements Chart. 




