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respect to the federal definition of a 
CIMT and proceeding to modcat). 

Be aware of Cal. Penal Code § 18.5: 
CPC § 18.5 lowered the maximum 
possible sentence that can be imposed 
for a California misdemeanor offense 
from 365 days to 364 days beginning 
January 1, 2015.  Whether this 
impacts removability and eligibility 
for relief under INA § 
237(a)(2)(A)(i)(II) depends on the 
date of the respondent’s conviction. 
See Matter of Velasquez-Rios, 27 
I&N Dec. 470, 472–73 (BIA 2018). 
For more information, see end of this 
chart. 
 

consider sentencing enhancements 
when calculating the “aggregate term 
of imprisonment” to determine 
whether a conviction constitutes a per 
se particularly serious crime.  
 

 
  

(b) (6)
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I&N Dec. 470, 472–73 (BIA 2018). 
For more information, see end of this 
chart. 
 
Compare Judulang v. Holder, 565 
U.S. 42, 54 (2011) (“[V]oluntary 
manslaughter is ‘a crime involving 
moral turpitude.’” (dicta)), with 
Matter of Joel Judulang, 2006 WL 
557842 (BIA 2006) (unpublished) 
(clarifying that voluntary 
manslaughter statute in Supreme 
Court opinion was CPC § 192(a)). 
 
Matter of Lopez-Meza, 22 I&N Dec. 
1188, 1193 (BIA 1999) (listing 
voluntary manslaughter as a CIMT) 
 

 
  

(b) (6)
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Be aware of Cal. Penal Code § 18.5: CPC § 18.5 
lowered the maximum possible sentence that can be 
imposed for a California misdemeanor offense from 365 
days to 364 days beginning January 1, 2015.  Whether this 
impacts removability and eligibility for relief under INA § 
237(a)(2)(A)(i)(II) depends on the date of the respondent’s 
conviction. See Matter of Velasquez-Rios, 27 I&N Dec. 
470, 472–73 (BIA 2018). For more information, see end 
of this chart. 
 

  

(b) (6)
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possible sentence that can be imposed 
for a California misdemeanor offense 
from 365 days to 364 days beginning 
January 1, 2015.  Whether this impacts 
removability and eligibility for relief 
under INA § 237(a)(2)(A)(i)(II) 
depends on the date of the respondent’s 
conviction. See Matter of Velasquez-
Rios, 27 I&N Dec. 470, 472–73 (BIA 
2018). For more information, see end 
of this chart. 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

(b) (6)
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days beginning January 1, 2015.  Whether this 
impacts removability and eligibility for relief 
under INA § 237(a)(2)(A)(i)(II) depends on the 
date of the respondent’s conviction. See Matter 
of Velasquez-Rios, 27 I&N Dec. 470, 472–73 
(BIA 2018). For more information, see end of 
this chart. 

  

(b) (6)
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Categorical Match? N/A 
 
Divisible? N/A 
 
Proceed to Modified Categorical? N/A 
 
A statute can never be a crime of violence 
under § 16(b) because it is unconstitutionally 
vague.  See Sessions v. Dimaya, 138 S. Ct 
1204 (2018) (holding that 18 U.S.C. § 16(b), 
as incorporated in INA § 101(a)(43)(F), is 
unconstitutionally vague, and thus, can no 
longer serve as the definition of the crime of 
violence aggravated felony). 
 
CPC § 243(c)(2): 
 
Under 18 U.S.C. § 16(a): YES 
 
Categorical Match? Yes 
 
See United States v. Colon-Arreola, 753 F.3d 
841, 844–45 (9th Cir. 2014) (“[A] person 
cannot be convicted under § 243(c)(2) unless 
he willfully and unlawfully applies force 
sufficient to not just inflict a physical injury 
on the victim, but to inflict a physical injury 
severe enough that it requires professional 
medical treatment.  Section 243(c)(2), 
therefore, fits squarely within the term [crime 
of violence] by requiring the deliberate use of 
force that injures another.”) (internal quotation 
marks and citation omitted). 
 
Under 18 U.S.C. § 16(b): NO 
 
Categorical Match? N/A 
 
Divisible? N/A 
 
Proceed to Modified Categorical? N/A 
 

be considered to have committed a 
particularly serious crime.”).   
 
Under Matter of Frentescu, 18 I&N 
Dec. 244 (BIA 1982): NO 
PUBLISHED NINTH CIRCUIT OR 
BOARD CASE ON POINT 
 

(b) (6)









CALIFORNIA CRIME CHART: CRIMES AGAINST THE PERSON 
Managed by the Los Angeles Immigration Court AAs/JLCs; last edited by Brittany Aldredge on April 3, 2019  

Brittany.Aldredge@eoir.usdoj.gov   

27 
 

unconstitutionally vague, and thus, can no 
longer serve as the definition of the crime of 
violence aggravated felony).definition of the 
crime of violence aggravated felony). 
 
 
 

into a CIMT.  Galeana-Mendoza, 
465 F.3d at 1059-60.   
 
Jury Instructions do not divide the 
separate requirements into different 
elements; therefore, the statute is 
likely indivisible.  Modified 
categorical approach is 
inappropriate. 
 
Be aware of Cal. Penal Code § 18.5: 
CPC § 18.5 lowered the maximum 
possible sentence that can be imposed 
for a California misdemeanor offense 
from 365 days to 364 days beginning 
January 1, 2015.  Whether this impacts 
removability and eligibility for relief 
under INA § 237(a)(2)(A)(i)(II) 
depends on the date of the respondent’s 
conviction. See Matter of Velasquez-
Rios, 27 I&N Dec. 470, 472–73 (BIA 
2018). For more information, see end 
of this chart. 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

(b) (6)
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Crime of Violence under 18 U.S.C. § 16(b): 
 

Both sections 243.4(a) & 243.4(e): NO  
 
Sessions v. Dimaya, 138 S. Ct. 1204 (9th Cir. 2018) 
(holding that 18 U.S.C. § 16(b), as incorporated in INA 
§ 101(a)(43)(F), is unconstitutionally vague, and thus, can 
no longer serve as the definition of the crime of violence 
aggravated felony). 

and is thus a crime of moral 
turpitude”). 

Be aware of Cal. Penal Code § 18.5: 
CPC § 18.5 lowered the maximum 
possible sentence that can be imposed 
for a California misdemeanor offense 
from 365 days to 364 days beginning 
January 1, 2015.  Whether this 
impacts removability and eligibility 
for relief under INA § 
237(a)(2)(A)(i)(II) depends on the 
date of the respondent’s conviction. 
See Matter of Velasquez-Rios, 27 
I&N Dec. 470, 472–73 (BIA 2018). 
For more information, see end of this 
chart. 

 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

(b) (6)







CALIFORNIA CRIME CHART: CRIMES AGAINST THE PERSON 
Managed by the Los Angeles Immigration Court AAs/JLCs; last edited by Brittany Aldredge on April 3, 2019  

Brittany.Aldredge@eoir.usdoj.gov   

32 
 

days beginning January 1, 2015.  Whether this 
impacts removability and eligibility for relief 
under INA § 237(a)(2)(A)(i)(II) depends on the 
date of the respondent’s conviction. See Matter 
of Velasquez-Rios, 27 I&N Dec. 470, 472–73 
(BIA 2018). For more information, see end of 
this chart. 

 
 
 
  

(b) (6)
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Herrera v. INS, 52 F.3d 238, 240 (9th 
Cir. 1995)). 
 
Similarly, the Board has also indicated, 
in dicta, that the crime of rape has been 
recognized as a CIMT because it 
involves a grave act of baseness or 
depravity.  See Matter of Lopez-Meza,  
22 I&N Dec. 1188, 1193 (BIA 1999).   

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

(b) (6)
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Esquivel-Quintana v. Sessions, 137 S. Ct. 
1562, 1568 (2017) (holding that CPC 
§ 261.5(c) is not categorically a crime of 
sexual abuse of a minor because the federal 
definition requires that the victim be younger 
than sixteen years of age and the California 
statute criminalizes sexual intercourse when 
the victim is up to seventeen years old).  
 
Divisible? No published Ninth Circuit or 
Board case on point. 
 
But see Esquivel-Quintana, 137 S. Ct. at 
1572–73 (concluding without performing 
divisibility analysis that CPC § 261.5(c) 
cannot be a sexual abuse of a minor offense). 
 
Proceed to Modified Categorical? No 
published Ninth Circuit or Board case on 
point. 
 
CPC § 261.5(d): NO PUBLISHED NINTH 
CIRCUIT OR BOARD CASE ON POINT 
 
Categorical Match? No 
 
Pelayo-Garcia v. Holder, 589 F.3d 1010, 1016 
(9th Cir. 2009) (holding that CPC § 261.5(d) 
is not a match to a crime of sexual abuse of a 
minor because it does not include the requisite 
scienter requirement and it criminalizes sexual 
conduct that is not necessarily abusive). 
 
Be aware that this case was decided before 
Descamps v. United States, 570 U.S. 254, 260 
(2013) (holding that courts must determine if a 
statute is divisible before proceeding to the 
modified categorical approach) and therefore 
it does not address whether the statute could 
be divisible. 

Divisible? No published Ninth Circuit or 
Board case on point 
 
Proceed to Modified Categorical? No 
published Ninth Circuit or Board case on point 

 
Divisible? No published Ninth Circuit or Board 
case on point 
 
Proceed to Modified Categorical? No published 
Ninth Circuit or Board case on point 
 
CPC § 261.5(d): NO PUBLISHED NINTH 
CIRCUIT OR BOARD CASE ON POINT 
 
Categorical Match? No 
 
Quintero-Salazar v. Keisler, 506 F.3d 688, 694 
(9th Cir. 2007) (stating that a conviction under 
CPC § 261.5(d) is not categorically a CIMT 
because it covers conduct that is malum 
prohibitum, in some cases, and because it is a 
strict liability offense and therefore lacks the 
requisite element of willfulness or evil intent to 
constitute a CIMT); see also Matter of Guevara 
Alfaro, 25 I&N Dec. 417, 424 (2011) 
(acknowledging that CPC § 261.5(d) may include 
CIMT and non-CIMT conduct). 

Be aware that this case was decided before 
Descamps v. United States, 570 U.S. 254, 260 
(2013) (holding that courts must determine if a 
statute is divisible before proceeding to the 
modified categorical approach) and therefore it 
does not address whether the statute could be 
divisible. 

Divisible?  No published Ninth Circuit or Board 
case on point 
 
Proceed to Modified Categorical? No published 
Ninth Circuit or Board case on point 
 
 

least 5 years shall be considered to have 
committed a particularly serious crime.”).   
 
Under Matter of Frentescu, 18 I&N Dec. 244 
(BIA 1982): NO PUBLISHED NINTH 
CIRCUIT OR BOARD CASE ON POINT 
 
CPC § 261.5(c): NO PUBLISHED NINTH 
CIRCUIT OR BOARD CASE ON POINT. 
 
For purposes of asylum: Per se PSC if you 
find that the crime is an aggravated felony.  See 
INA § 208(b)(2)(B)(i) (“[A]n alien who has 
been convicted of an aggravated felony shall be 
considered to have been convicted of a 
particularly serious crime.”).   
 
For purposes of withholding: Per se PSC if 
you find that the crime is an aggravated felony 
and the respondent was sentenced to at least 5 
years of imprisonment.  See INA 
§ 241(b)(3)(B)(iv) (“[A]n alien who has been 
convicted of an aggravated felony (or felonies) 
for . . . an aggregate term of imprisonment of at 
least 5 years shall be considered to have 
committed a particularly serious crime.”).   
 
Under Matter of Frentescu, 18 I&N Dec. 244 
(BIA 1982): NO PUBLISHED NINTH 
CIRCUIT OR BOARD CASE ON POINT 
 
CPC § 261.5(d): NO PUBLISHED NINTH 
CIRCUIT OR BOARD CASE ON POINT. 
 
For purposes of asylum: Per se PSC if you 
find that the crime is an aggravated felony.  See 
INA § 208(b)(2)(B)(i) (“[A]n alien who has 
been convicted of an aggravated felony shall be 
considered to have been convicted of a 
particularly serious crime.”).   
 
For purposes of withholding: Per se PSC if 
you find that the crime is an aggravated felony 
and the respondent was sentenced to at least 5 
years of imprisonment.  See INA 
§ 241(b)(3)(B)(iv) (“[A]n alien who has been 

CPC § 261.5(c): NO PUBLISHED 
NINTH CIRCUIT OR BOARD 
CASE ON POINT. 
 
Categorical Match? No published 
Ninth Circuit or Board case on point 
 
Divisible? No published Ninth 
Circuit or Board case on point 
 
Proceed to Modified Categorical? 
No published Ninth Circuit or Board 
case on point 
 
CPC § 261.5(d): NO PUBLISHED 
NINTH CIRCUIT OR BOARD 
CASE ON POINT. 
 
Categorical Match? No published 
Ninth Circuit or Board case on point 
 
Divisible? No published Ninth 
Circuit or Board case on point 
 
Proceed to Modified Categorical? 
No published Ninth Circuit or Board 
case on point 

(b) (6)
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CRIME OF VIOLENCE under 18 U.S.C. 
§ 16(a):  
 
CPC § 261.5(b): NO 
 
CPC § 261.5(b) is categorically not a COV 
aggravated felony because its sentence will 
never exceed 1 year.  See INA 
§ 101(a)(43)(A). 
 
CPC § 261.5(c): NO PUBLISHED NINTH 
CIRCUIT OR BOARD CASE ON POINT 
  
Categorical Match? No 
 
Valencia v. Gonzales, 439 F.3d 1046, 1054 
(9th Cir. 2006) (holding that a violation of 
CPC § 261.5(c) is not categorically a crime of 
violence because it does not have “as an 
element the use, attempted use, or threatened 
use of [violent] physical force against the 
person or property of another”). 

Be aware that this case was decided before 
Descamps v. United States, 570 U.S. 254, 260 
(2013) (holding that courts must determine if a 
statute is divisible before proceeding to the 
modified categorical approach) and therefore 
it does not address whether the statute could 
be divisible. 

Divisible? No published Ninth Circuit or 
Board case on point 
 
Proceed to Modified Categorical? No 
published Ninth Circuit or Board case on point 
 
CPC § 261.5(d): NO PUBLISHED NINTH 
CIRCUIT OR BOARD CASE ON POINT. 
 
Categorical Match? No published Ninth 
Circuit or Board case on point. 
 
Divisible? No published Ninth Circuit or 
Board case on point. 
 

convicted of an aggravated felony (or felonies) 
for . . . an aggregate term of imprisonment of at 
least 5 years shall be considered to have 
committed a particularly serious crime.”).   
 
Under Matter of Frentescu, 18 I&N Dec. 244 
(BIA 1982): NO PUBLISHED NINTH 
CIRCUIT OR BOARD CASE ON POINT 
 

(b) (6)
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sexual intercourse with a seventeen-year-old 
girl, in violation of CPC § 261.5(c), was not 
“facially particularly serious” but may have 
constituted a PSC under the factors articulated 
by the Board in Matter of Frentescu.  442 F.3d 
1212, 1221 (9th Cir. 2006), overruled on other 
grounds by Estrada-Espinoza v. Mukasey, 546 
F.3d 1147 (9th Cir. 2008).  However, because 
the Board failed to engage in a case-specific 
analysis, the Ninth Circuit remanded the case 
for the Board to consider the facts and 
circumstances of the respondent’s crime in 
determining whether his conviction under CPC 
§ 261.5(c) constituted a PSC.  See id.  Here, the 
facts indicated that the respondent, a thirty-two-
year old man, “had sexual intercourse with a 
seventeen-year-old girl he picked up on the side 
of the road who said she would have sex with 
him for sixty dollars.”  Id. at 1214–15.      
 
Under Mairena v. Barr, 917 F.3d 1119 (9th 
Cir. 2019), a judge may consider sentencing 
enhancements when calculating the “aggregate 
term of imprisonment” to determine whether a 
conviction constitutes a per se particularly 
serious crime.  
 

falls outside this definition due to a 
lack of scienter.  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 

(b) (6)
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actually endanger the health or safety of the 
child at all”).  
 
Retroactivity of federal definition 
There appears to be a split amongst the Ninth 
Circuit judges regarding whether the federal 
definition of a crime of child abuse—
including criminally negligent conduct—set 
forth in Matter of Velasquez-Herrera, 24 I&N 
Dec. 503 (BIA 2008) can be applied 
retroactively to convictions before 2008.  
Compare Martinez-Cedillo, 896 F.3d at 994 
(holding that the Soram definition, including 
criminally negligent conduct is retroactive, 
without limiting its retroactivity), 
with Sanghera v. Sessions, 736 F. App’x 175, 
177 (9th Cir. 2018) (concluding that the 
federal definition of child abuse under 
Velasquez-Herrera is not retroactive, and 
therefore, does not apply to convictions before 
2008). 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

(b) (6)
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Categorical Match? No published Ninth 
Circuit or Board case on point 
 
Divisible? No published Ninth Circuit or 
Board case on point 
 
Proceed to Modified Categorical? No 
published Ninth Circuit or Board case on 
point 
 
CPC § 288(b)(1): NO PUBLISHED 
NINTH CIRCUIT OR BOARD CASE ON 
POINT. 
 
Categorical Match? No published Ninth 
Circuit or Board case on point 
 
Divisible? No published Ninth Circuit or 
Board case on point 
 
Proceed to Modified Categorical? No 
published Ninth Circuit or Board case on 
point 
 
CPC § 288(b)(2): NO PUBLISHED 
NINTH CIRCUIT OR BOARD CASE ON 
POINT. 
 
Categorical Match? No published Ninth 
Circuit or Board case on point 
 
Divisible? No published Ninth Circuit or 
Board case on point 
 
Proceed to Modified Categorical? No 
published Ninth Circuit or Board case on 
point 
 
CPC § 288(c)(1): NO  
 
Categorical Match? No 
 
See United States v. Castro, 607 F.3d 566, 
567–68 (9th Cir. 2010) (finding in the context 
of the Federal Sentencing Guidelines that CPC 

CPC § 288(b)(1): NO PUBLISHED NINTH 
CIRCUIT OR BOARD CASE ON POINT. 
 
Categorical Match? No published Ninth 
Circuit or Board case on point 
 
Divisible? No published Ninth Circuit or 
Board case on point 
 
Proceed to Modified Categorical? No 
published Ninth Circuit or Board case on 
point 
 
CPC § 288(b)(2): NO PUBLISHED NINTH 
CIRCUIT OR BOARD CASE ON POINT. 
 
Categorical Match? No published Ninth 
Circuit or Board case on point 
 
Divisible? No published Ninth Circuit or 
Board case on point 
 
Proceed to Modified Categorical? No 
published Ninth Circuit or Board case on 
point 
 
CPC § 288(c)(1): NO  
 
Categorical Match?  
See Menendez v. Whitaker, 908 F.3d 467, 
474 (9th Cir. 2018) (holding that CPC § 
288(c)(1) is not categorically a CIMT).   
 
Divisible? No 
 
See Menendez v. Whitaker, 908 F.3d 467, 
474 (9th Cir. 2018) (holding that CPC § 
288(c)(1) contains a “single, indivisible set 
of elements”).   
 
Proceed to Modified Categorical? No  
 
See Menendez v. Whitaker, 908 F.3d 467, 
474 (9th Cir. 2018). 
 

felony and the respondent was sentenced to at 
least 5 years of imprisonment.  See INA 
§ 241(b)(3)(B)(iv) (“[A]n alien who has been 
convicted of an aggravated felony (or 
felonies) for . . . an aggregate term of 
imprisonment of at least 5 years shall be 
considered to have committed a particularly 
serious crime.”).   
 
Under Matter of Frentescu, 18 I&N Dec. 
244 (BIA 1982): NO PUBLISHED NINTH 
CIRCUIT OR BOARD CASE ON POINT 
 
CPC § 288(b)(1): NO PUBLISHED 
NINTH CIRCUIT OR BOARD CASE ON 
POINT. 
 
For purposes of asylum: Per se PSC if you 
find that the crime is an aggravated felony.  
See INA § 208(b)(2)(B)(i) (“[A]n alien who 
has been convicted of an aggravated felony 
shall be considered to have been convicted of 
a particularly serious crime.”).   
 
For purposes of withholding: Per se PSC if 
you find that the crime is an aggravated 
felony and the respondent was sentenced to at 
least 5 years of imprisonment.  See INA 
§ 241(b)(3)(B)(iv) (“[A]n alien who has been 
convicted of an aggravated felony (or 
felonies) for . . . an aggregate term of 
imprisonment of at least 5 years shall be 
considered to have committed a particularly 
serious crime.”).   
 
Under Matter of Frentescu, 18 I&N Dec. 
244 (BIA 1982): NO PUBLISHED NINTH 
CIRCUIT OR BOARD CASE ON POINT 
 
CPC § 288(b)(2): NO PUBLISHED 
NINTH CIRCUIT OR BOARD CASE ON 
POINT. 
 
For purposes of asylum: Per se PSC if you 
find that the crime is an aggravated felony.  
See INA § 208(b)(2)(B)(i) (“[A]n alien who 

CPC § 288(b)(1): NO PUBLISHED NINTH 
CIRCUIT OR BOARD CASE ON POINT. 
 
Categorical Match? No published Ninth Circuit or 
Board case on point 
 
Divisible? No published Ninth Circuit or Board 
case on point 
 
Proceed to Modified Categorical? No published 
Ninth Circuit or Board case on point 
 
CPC § 288(b)(2): NO PUBLISHED NINTH 
CIRCUIT OR BOARD CASE ON POINT. 
 
Categorical Match? No published Ninth Circuit or 
Board case on point 
 
Divisible? No published Ninth Circuit or Board 
case on point 
 
Proceed to Modified Categorical? No published 
Ninth Circuit or Board case on point 
 
CPC § 288(c)(1): NO  
 
Categorical Match? No  
See Menendez v. Whitaker, 908 F.3d 467, 474–75 
(9th Cir. 2018) (holding that CPC § 288(c)(1) is not 
categorically a crime of child abuse under INA 
§ 237(a)(2)(E)(i) because it is broader than the 
federal definition in two ways).  In Menendez, the 
Ninth Circuit found that CPC § 288(c)(1) is 
overbroad for the following reasons: 
 

1) The federal definition requires that a 
defendant act with a mens rea of at least 
criminal negligence, while CPC 
§ 288(c)(1) only requires that a defendant 
act “willfully.”   

2) CPC § 288(c)(1) does not require “proof 
of actual injury, or a ‘sufficiently high 
risk of harm,’ as an element of the 
offense.” 

See id.  

(b) (6)



CALIFORNIA CRIME CHART: CRIMES AGAINST THE PERSON 
Managed by the Los Angeles Immigration Court AAs/JLCs; last edited by Brittany Aldredge on April 3, 2019  

Brittany.Aldredge@eoir.usdoj.gov   

53 
 

§ 288(c)(1) is categorically not a crime of 
violence because it is broader than the federal 
generic offense of “sexual abuse of a minor”).  
 
Be aware that this case was decided before 
Descamps v. United States, 570 U.S. 254, 
260 (2013) (holding that courts must 
determine if a statute is divisible before 
proceeding to the modified categorical 
approach) and therefore it does not address 
whether the statute could be divisible. 

Divisible? No published Ninth Circuit or 
Board case on point 
 
Proceed to Modified Categorical? No 
published Ninth Circuit or Board case on 
point 
 
CPC § 288(c)(2): NO PUBLISHED 
NINTH CIRCUIT OR BOARD CASE ON 
POINT. 
 
Categorical Match? No published Ninth 
Circuit or Board case on point 
 
Divisible? No published Ninth Circuit or 
Board case on point 
 
Proceed to Modified Categorical? No 
published Ninth Circuit or Board case on 
point 
 
CRIME OF VIOLENCE under 18 U.S.C. 
§ 16(a):  
 
CPC § 288(a): NO PUBLISHED NINTH 
CIRCUIT OR BOARD CASE ON POINT. 
 
Categorical Match? No published Ninth 
Circuit or Board case on point 
 
Divisible? No published Ninth Circuit or 
Board case on point 
 

CPC § 288(c)(2): NO PUBLISHED NINTH 
CIRCUIT OR BOARD CASE ON POINT. 
 
Categorical Match? No published Ninth 
Circuit or Board case on point 
 
Divisible? No published Ninth Circuit or 
Board case on point 
 
Proceed to Modified Categorical? No 
published Ninth Circuit or Board case on 
point 
 
 

has been convicted of an aggravated felony 
shall be considered to have been convicted of 
a particularly serious crime.”).   
 
For purposes of withholding: Per se PSC if 
you find that the crime is an aggravated 
felony and the respondent was sentenced to at 
least 5 years of imprisonment.  See INA 
§ 241(b)(3)(B)(iv) (“[A]n alien who has been 
convicted of an aggravated felony (or 
felonies) for . . . an aggregate term of 
imprisonment of at least 5 years shall be 
considered to have committed a particularly 
serious crime.”).   
 
Under Matter of Frentescu, 18 I&N Dec. 
244 (BIA 1982): NO PUBLISHED NINTH 
CIRCUIT OR BOARD CASE ON POINT 
 
CPC § 288(c)(1): NO PUBLISHED 
NINTH CIRCUIT OR BOARD CASE ON 
POINT. 
 
For purposes of asylum: Per se PSC if you 
find that the crime is an aggravated felony.  
See INA § 208(b)(2)(B)(i) (“[A]n alien who 
has been convicted of an aggravated felony 
shall be considered to have been convicted of 
a particularly serious crime.”).   
 
For purposes of withholding: Per se PSC if 
you find that the crime is an aggravated 
felony and the respondent was sentenced to at 
least 5 years of imprisonment.  See INA 
§ 241(b)(3)(B)(iv) (“[A]n alien who has been 
convicted of an aggravated felony (or 
felonies) for . . . an aggregate term of 
imprisonment of at least 5 years shall be 
considered to have committed a particularly 
serious crime.”).   
 
Under Matter of Frentescu, 18 I&N Dec. 
244 (BIA 1982): NO PUBLISHED NINTH 
CIRCUIT OR BOARD CASE ON POINT 
 

Divisible? No published Ninth Circuit or Board 
case on point 
 
Proceed to Modified Categorical? No published 
Ninth Circuit or Board case on point 
 
CPC § 288(c)(2): NO PUBLISHED NINTH 
CIRCUIT OR BOARD CASE ON POINT. 
 
Categorical Match? No published Ninth Circuit or 
Board case on point 
 
Divisible? No published Ninth Circuit or Board 
case on point 
 
Proceed to Modified Categorical? No published 
Ninth Circuit or Board case on point 
 
 

(b) (6)
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Proceed to Modified Categorical? No 
published Ninth Circuit or Board case on 
point 
 
CPC § 288(b)(1): NO PUBLISHED 
NINTH CIRCUIT OR BOARD CASE ON 
POINT. 
 
Categorical Match? No published Ninth 
Circuit or Board case on point 
 
Divisible? No published Ninth Circuit or 
Board case on point 
 
Proceed to Modified Categorical? No 
published Ninth Circuit or Board case on 
point 
CPC § 288(b)(2): NO PUBLISHED 
NINTH CIRCUIT OR BOARD CASE ON 
POINT. 
 
Categorical Match? No published Ninth 
Circuit or Board case on point 
 
Divisible? No published Ninth Circuit or 
Board case on point 
 
Proceed to Modified Categorical? No 
published Ninth Circuit or Board case on 
point 
 
CPC § 288(c)(1): NO 
 
Categorical Match? No 
See Rodriguez-Castellon v. Holder, 733 F.3d 
847, 856 (9th Cir. 2013) (holding that CPC § 
288(c)(1) is not categorically a crime of 
violence under 18 U.S.C. § 16(a) because “it 
does not include as an element ‘the use, 
attempted use, or threatened use of physical 
force against the person or property of 
another.’”).   
 
Divisible? No published Ninth Circuit or 
Board case on point. 
 

CPC § 288(c)(2): NO PUBLISHED 
NINTH CIRCUIT OR BOARD CASE ON 
POINT. 
 
For purposes of asylum: Per se PSC if you 
find that the crime is an aggravated felony.  
See INA § 208(b)(2)(B)(i) (“[A]n alien who 
has been convicted of an aggravated felony 
shall be considered to have been convicted of 
a particularly serious crime.”).   
 
For purposes of withholding: Per se PSC if 
you find that the crime is an aggravated 
felony and the respondent was sentenced to at 
least 5 years of imprisonment.  See INA 
§ 241(b)(3)(B)(iv) (“[A]n alien who has been 
convicted of an aggravated felony (or 
felonies) for . . . an aggregate term of 
imprisonment of at least 5 years shall be 
considered to have committed a particularly 
serious crime.”).   
 
Under Matter of Frentescu, 18 I&N Dec. 
244 (BIA 1982): NO PUBLISHED NINTH 
CIRCUIT OR BOARD CASE ON POINT 
 
 

(b) (6)
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F.3d 256, 261 (7th Cir. 2010) (remanding to determine whether Wisconsin’s statute constitutes a 
CIMT).   
Nevertheless  the Board’s decision in Tobar-Lobo remains valid precedent,  

   
 
Be aware of Cal. Penal Code § 18.5: CPC § 18.5 lowered the maximum possible sentence that can be 
imposed for a California misdemeanor offense from 365 days to 364 days beginning January 1, 
2015.  Whether this impacts removability and eligibility for relief under INA § 237(a)(2)(A)(i)(II) depends on 
the date of the respondent’s conviction. See Matter of Velasquez-Rios, 27 I&N Dec. 470, 472–73 (BIA 2018). 
For more information, see end of this chart. 
 

 
  

(b) (5)

(b) (6)
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reprehensible and intrinsically 
wrong”); 
 
United States v. Santacruz, 563 F.3d 
894, 897 (9th Cir. 2009) (holding that 
knowing possession of child 
pornography, in violation of 18 
U.S.C. § 2252A(a)(5)(B), is a CIMT 
“[b]ecause possession of child 
pornography offends conventional 
morality and visits continuing injury 
on children,” and therefore is “vile, 
base, or depraved and…violates 
societal moral standards.”).   

“aggregate term of imprisonment” to determine whether a 
conviction constitutes a per se particularly serious crime.  
 

 

 
  

(b) (6)
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misdemeanor offense from 365 days 
to 364 days beginning January 1, 
2015.  Whether this impacts 
removability and eligibility for 
relief under INA § 
237(a)(2)(A)(i)(II) depends on the 
date of the respondent’s conviction. 
See Matter of Velasquez-Rios, 27 
I&N Dec. 470, 472–73 (BIA 2018). 
For more information, see end of 
this chart. 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

(b) (6)
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Be aware that this case was decided before Descamps v. United 
States, 570 U.S. 254, 260 (2013) (holding that courts must 
determine if a statute is divisible before proceeding to the 
modified categorical approach) and therefore it does not address 
whether the statute could be divisible. 

For purposes of determining whether CPC § 647(a) is a 
categorical match to a CIMT, it may be useful to identify the 
elements of the offense.  In People v. Rylaarsdam, the Appellate 
Department in the Superior Court of the County of Los Angeles 
identified the elements of CPC § 647(a) as follows: 
 

1) Sexually motivated conduct by a defendant involving 
“the touching of the genitals, buttocks or female 
breast…” 

2) The conduct must be accompanied by a specific intent, 
i.e., “for ‘purposes of sexual arousal, gratification or 
affront” 

3) The conduct must occur “in any public place, or any 
place open to the public or exposed to public view” 

4) The conduct must occur in the presence of another 
person or persons “who may be offended…” 

5) Defendant must know “or should know of the presence 
of persons who may be offended by his conduct.” 

 
139 Cal. App. 3d Supp. 1, 5–6 (Cal. App. Dep’t Super. Ct. 1982). 
 
Be aware of Cal. Penal Code § 18.5: CPC § 18.5 lowered the 
maximum possible sentence that can be imposed for a California 
misdemeanor offense from 365 days to 364 days beginning 
January 1, 2015.  Whether this impacts removability and 
eligibility for relief under INA § 237(a)(2)(A)(i)(II) depends on 
the date of the respondent’s conviction. See Matter of Velasquez-
Rios, 27 I&N Dec. 470, 472–73 (BIA 2018). For more 
information, see end of this chart. 
 

(b) (6)
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Divisible? No published Ninth Circuit or Board case on point 
 
Proceed to Modified Categorical? No published Ninth Circuit 
or Board case on point 
 

alien who has been convicted of an 
aggravated felony (or felonies) for 
. . . an aggregate term of 
imprisonment of at least 5 years 
shall be considered to have 
committed a particularly serious 
crime.”).   
 
Under Matter of Frentescu, 18 
I&N Dec. 244 (BIA 1982): NO 
PUBLISHED NINTH CIRCUIT 
OR BOARD CASE ON POINT. 

§ 212(a)(2)(D)(ii):  
Procuring prostitution:  NO PUBLISHED 
NINTH CIRCUIT OR BOARD CASE ON 
POINT 
 
Categorical Match? No 
 
See Matter of Gonzalez-Zoquiapan, 24 I&N Dec. 
549, 553 (BIA 2008) (holding that CPC § 647(b) is 
categorically broader than INA § 212(a)(2)(D)(ii) 
because it includes “lewd acts,” while the federal 
definition of “prostitution” is limited to “sexual 
intercourse”).  In Gonzales-Zoquiapan, the Board 
also held that CPC § 647(b) was not a categorical 
match to INA § 212(a)(2)(D)(ii) because the federal 
statute did “not cover acts of solicitation of 
prostitution on one’s own behalf,” suggesting that a 
conviction under CPC § 647(b) will never match 
the ground of inadmissibility under INA 
§ 212(a)(2)(D)(ii).  See id. at 554.    
 
Be aware that this case was decided before 
Descamps v. United States, 570 U.S. 254, 260 
(2013) (holding that courts must determine if a 
statute is divisible before proceeding to the 
modified categorical approach) and therefore it 
does not address whether the statute could be 
divisible. 

Divisible? No published Ninth Circuit or Board 
case on point 
 
Proceed to Modified Categorical? No published 
Ninth Circuit or Board case on point 
 
§ 212(a)(2)(D)(iii):  
Engaging in an “unlawful commercialized vice”: 
NO PUBLISHED NINTH CIRCUIT OR 
BOARD CASE ON POINT 
 
Categorical Match? No published Ninth Circuit or 
Board case on point 
 
Divisible? No published Ninth Circuit or Board 
case on point 
 

(b) (6)
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GENERIC OFFENSES 
 
“SEXUAL ABUSE OF A MINOR” – TWO DEFINITIONS 
 
1) A crime may qualify as the federal generic offense of “sexual abuse of a minor” if: (1) the conduct prohibited by the criminal statute is sexual; (2) the statute protects a minor; and 
(3) the statute requires abuse.  Sanchez-Avalos v. Holder, 693 F.3d 1011, 1016 (9th Cir. 2012) (quoting Pelayo-Garcia v. Holder, 589 F.3d 1010, 1016 (9th Cir. 2009)); see also 
United States v. Medina-Villa, 567 F.3d 507 (9th Cir. 2009).  A criminal statute includes the element of “abuse” if it expressly prohibits conduct that causes “physical or psychological 
harm in light of the age of the victim in question.”   See Sanchez-Avalos, 693 F.3d at 1016. 
 
2) A statutory rape crime will qualify as “sexual abuse of a minor” if it includes the following elements: (1) a mens rea of “knowingly” (as to engaging in the act); (2) a sexual act (3) 
with a minor who is at least 12 but not yet 16 years of age; and (4) an age difference of at least four years between the defendant and the minor.  Estrada-Espinoza v. Mukasey, 546 
F.3d 1147, 1152 (9th Cir. 2008) (en banc). abrogated on other grounds by U.S. v. Aguila Montes de Oca, 655 F.3d 915 (9th Cir. 2011) (en banc). 
 
“CRIME OF CHILD ABUSE” 
 
Any offense that (1) involves an intentional, knowing, reckless, or criminally negligent act or omission that (2) constitutes maltreatment of a child or that impairs a child’s physical or 
mental well-being, including sexual abuse or exploitation.  Fregozo v. Holder, 576 F.3d 1030, 1036 (9th Cir.2009) (quoting and deferring to the Board’s interpretation of the offense in 
Matter of Velazquez–Herrera, 24 I&N Dec. 503, 512 (BIA 2008)); see also Matter of Soram, 25 I&N Dec. 378, 381 (BIA 2010) (stating that the term ‘crime of child abuse’ is not 
limited to offenses requiring proof of injury to the child, but also includes those crimes which unreasonably place a child in a situation that poses a threat of injury to the child’s life or 
health). 
 
“CRIME OF VIOLENCE”  
Under 18 U.S.C. § 16, a crime of violence is: 

 
(a) an offense that has as an element the use, attempted use, or threatened use of physical force against the person or property of another, or 
(b) any other offense that is a felony and that, by its nature, involves a substantial risk that physical force against the person or property of another may be used in the course of 

committing the offense. 
 
The Supreme Court recently affirmed the Ninth Circuit’s decision in Dimaya v. Lynch, in which it held that 18 U.S.C. § 16(b) was unconstitutionally vague.  See Sessions v. Dimaya, 
138 S. Ct. 1204 (9th Cir. 2018) (holding that 18 U.S.C. § 16(b), as incorporated in INA § 101(a)(43)(F), is unconstitutionally vague, and thus, can no longer serve as the definition of 
the crime of violence aggravated felony). 
 
“CRIME INVOLVING MORAL TURPITUDE” 
There are two basic types of CIMTs: “those involving fraud and those involving grave acts of baseness or depravity.” Cerezo v. Mukasey, 512 F.3d 1163, 1166 (9th Cir 2008) (quoting 
Carty v. Ashcroft, 395 F.3d 1081, 1083 (9th Cir. 2005)). Furthermore, “a crime is deemed morally turpitudinous if it is ‘vile, base, or depraved,’ and ‘violates accepted moral 
standards,’; ‘the essence of moral turpitude’ is ‘an evil or malicious intent.’” Gonzales-Cervantes v. Holder, 709 F.3d 1265, 1267 (9th Cir. 2013) (quoting Latter-Singh v. Holder, 668 
F.3d 1156, 1161 (9th Cir 2012) (internal quotation marks omitted).   
 
For sexual offenses, whether the crime involves moral turpitude turns on whether there is (1) actual harm or (2) a protected class of victim.” Id. (citing Nunez v. Holder, 594 F.3d 
1124, 1132 (9th Cir. 2010)).  

(b) (6)
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Be aware of Cal. Penal Code § 18.5: CPC § 18.5 lowered the maximum possible sentence that can be imposed for a California misdemeanor offense from 365 days to 364 days, for 
purposes of INA § 237(a)(2)(A)(i)(II), beginning January 1, 2015.  Whether this impacts removability and eligibility for relief depends on the date of the respondent’s conviction.  In 
2018, the Board held that it will not give retroactive effect to CPC § 18.5 because the language of INA § 237(a)(2)(A)(i)(II)—concerning whether an alien has been convicted of a 
CIMT for which a sentence of one year or longer “may be imposed”—is a backward-looking inquiry into the maximum possible sentence the respondent could have received for his 
offense at the time of his conviction.  Matter of Velasquez-Rios, 27 I&N Dec. 470, 472–73 (BIA 2018).  For misdemeanors prior to the enactment of CPC § 18.5, that was 365 
days.  Thus, if a respondent has a California misdemeanor conviction dated prior to January 1, 2015 that qualifies as a CIMT, that respondent has been convicted of an offense under 
INA § 237(a)(2)(A)(i)(II).  However, a misdemeanor conviction that occurs after January 1, 2015 has a maximum sentence of 364 days, and thus a respondent would not be 
disqualified under sections of the INA that concern maximum sentences of one year or longer.  The Board did not address the retroactive applicability of § 18.5 for any other INA 
section other than § 237(a)(2)(A)(i)(II).  Thus, other subsections that do not use the “for which a sentence of one year or longer may be imposed” language could still be analyzed to 
determine whether they are backward-looking.  For more information, see the Alternative Judgements Chart. 
 

(b) (6)




