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defining a crime of violence that 
is only partly similar to the 18 
U.S.C. § 16 definition” (citation 
and internal quotation marks 
omitted)); see also Valencia v. 
Gonzales, 439 F.3d 1046, 1053 
(9th Cir. 2006) (“[T]he 
Commentary to section 2L1.2 of 
the Guidelines lists statutory 
rape as per se a crime of 
violence . . . Congress has 
provided no similar indications 
of an intent to make statutory 
rape an aggravated felony under 
the crime of violence definition 
in INA § 101(a)(43)(F).”). 

Crime of Violence under 18 
U.S.C. § 16(b): NO 
 
Sessions v. Dimaya, No. 15-
1498,  ---S.Ct --- (2018) 
(holding that 18 U.S.C. § 16(b), 
as incorporated in INA § 
101(a)(43)(F), is 
unconstitutionally vague, and 
thus, can no longer serve as the 
definition of the crime of 
violence aggravated felony). 

specific intent and 
purpose of 
facilitating the 
entire offense.  
Pena-Rojas v. 
Sessions, No. 17-
70274, 2018 WL 
2425429, at *1 
(9th Cir. May 30, 
2018) (“California 
robbery conviction 
under California 
Penal Code § 211 
is categorically an 
aggravated felony 
theft offense under 
[INA 
§ 101(a)(43)(G).”). 
 
Cf. United States v. 
Bernal-Sanchez, 
2016 WL 727070, 
at *7 (S.D. Cal. 
Feb. 24, 2016) 
(concluding that 
defendant was not 
removable under a 
theft offense 
aggravated 
felony—INA § 
101(a)(43)(G)—
because CPC § 211 
is not “a 
categorical theft 
offense”); but see 
United States v. 
Avalos-Rivera, 
2018 WL 934626, 
at *2 (S.D. Cal. 
Feb. 16, 2018) 
(declining to 
follow Bernal-
Sanchez, instead 
following United 
States v. Guzman-
Ibarez, supra, 792 
at 1094.  
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237(a)(2)(A)(i) Sessions v. Dimaya, No. 15-
1498,  ---S.Ct --- (2018)   
(holding that 18 U.S.C. § 
16(b), as incorporated in INA 
§ 101(a)(43)(F), is 
unconstitutionally vague, and 
thus, can no longer serve as 
the definition of the crime of 
violence aggravated felony) 
 
Burglary Offense: NO 
 
Vehicular burglary is never 
a burglary offense because it 
lacks the element of a 
structure or building for 
generic burglary. Ye v. INS, 
214 F.3d 1128, 1133 (9th Cir. 
2000). 
 
Commercial burglary is not 
a burglary offense, because it 
does not require unlawful 
entry, i.e., breaking and 
entering, one of the elements 
of “generic burglary.”  
Descamps v. U.S., 133 S. Ct. 
2276, 2285-86 (2013).   

1094, 1109 (9th Cir. 
2011). 
 
Divisible? No. 
Burglary is indivisible; 
therefore the modified 
categorical approach 
cannot be used.  
Rendon v. Holder, 764 
F.3d 1077, 1090 (9th 
Cir. 2014).   
 
 

1077, 1090 (9th Cir. 2014).   
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GENERIC OFFENSES 

“THEFT OFFENSE” 
 The definition of the generic “theft offense” for the purposes of an aggravated felony under INA § 101(a)(43)(G) is “[1] a 

taking of property or an exercise of control over property [2] without consent [3] with the criminal intent to deprive the 
owner of rights and benefits of ownership, even if such deprivation is less than total or permanent.”  Carrillo–Jaime v. 
Holder, 572 F.3d 747, 750 (9th Cir. 2009) (emphasis added).  

 
“BURGLARY OFFENSE” 

 The definition of the generic “burglary offense” for the purposes of an aggravated felony under INA § 101(a)(43)(G) is the 
“unlawful or unprivileged entry into, or remaining in, a building or structure, with intent to commit a crime.”  Taylor v. U.S., 
495 U.S. 575, 599 (1990) (emphasis added); Ye v. INS, 214 F.3d 1128, 1132 (9th Cir. 2000). 

 
“CRIME OF VIOLENCE”  

 Under 18 U.S.C. § 16, a crime of violence is: 
 
(a) an offense that has as an element the use, attempted use, or threatened use of physical force against the person or property of 

another, or 
(b) any other offense that is a felony and that, by its nature, involves a substantial risk that physical force against the person or 

property of another may be used in the course of committing the offense.5 
 
MAXIMUM SENTENCING 
 
CPC § 18. 
 
“(a) Except in cases where a different punishment is prescribed by any law of this state, every offense declared to be a felony is 
punishable by imprisonment for 16 months, or two or three years in the state prison unless the offense is punishable pursuant to 
subdivision (h) of Section 1170. 
 
(b) Every offense which is prescribed by any law of the state to be a felony punishable by imprisonment or by a fine, but without an 
alternate sentence to the county jail for a period not exceeding one year, may be punishable by imprisonment in the county jail not 
exceeding one year or by a fine, or by both.”  
 
BUT SEE CPC 18.5 amendment relevant to the application of CPC § 18(b): 
 
CPC § 18.5.   
 
(a) Every offense which is prescribed by any law of the state to be punishable by imprisonment in a county jail up to or not exceeding 
one year shall be punishable by imprisonment in a county jail for a period not to exceed 364 days.  This section shall apply 
retroactively, whether or not the case was final as of January 1, 2015. 
 
(b) A person who was sentenced to a term of one year in county jail prior to January 1, 2015, may submit an application before the 
trial court that entered the judgment of conviction in the case to have the term of the sentence modified to the maximum term specified 
in subdivision (a). 
 

 
 

                                                 
5 Because of the recent holding in Sessions v. Dimaya, No. 15-1498,  ---S.Ct --- (2018),  finding 18 U.S.C. § 16(b) to be 
unconstitutionally vague, subsection (b) is no longer valid to use in a crime of violence analysis for immigration purposes.  
 




