
U.S. Department of Justice 
Washington, D.C. 20530 

• Immigration Litigation Bulletin• 
Vol. 21, No. 2 

LITIGATION HIGHLIGHTS 

• ASYLUM 

..,. Asylee who adjusts status to 
lawful permanent resident Is remova
ble without asylum termination pro
ceedings (4th Cir.) 5 

..,. Asylum applicant failed to show 
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DHS Begins Implementation of Executive Orders 
on Immigration Enforcement and Border Security 

In two memoranda dated Janu
ary 20, 2017, DHS Secretary Kelly 
provided guidance to t ile immigration 
agencies (USCIS, CBP. ICE) on t ile 
implementation of tile Executive Or
ders on tile enforcement of tile immi
gration laws in tile interior and at t ile 
U.S. borders. 

I n tile memo ent i t led 
"Enforcement of tile Immigration 
Laws to Serve t ile National Interest," 
Secretary Kelly stated that, with ex
treme I y l imited excep t i ons 
"prosecutorial discretion shall not be 
exercised in a manner that exempts 
or excludes a specified class or cate
gory of aliens f rom enforcement of t ile 
immigration laws." All of t t,ose in vio
lation of t ile immigration laws may be 
subject to enforcement proceedings, 
up to and including removal from t ile 
United States. Tile memo states that 
"in faithfully executing tile immigra
t ion laws, Department personnel 
should take enforcement actions in 
accordance with applicable law." 

Tile guidance makes clear. t,ow
ever, that ICE st,ould prioritize for re
moval several categories of removable 
aliens wt,o have committed crimes, 
beginning with those convicted of a 
criminal offense. Tl10se are aliens sub
ject to removal under INA Sections 
212(a)(2), (a)(3), and (a)(6)(C), 235(b) 
and (c). and 237(a)(2) and (4). 

Tile DHS Secretary directs ICE to 
"devote available resources to expand
ing tile use of tile Criminal Alien Pro
gram in any will ing jurisd iction in tile 
United States. To tile maximum extent 
possible, in coordination with tile Exec
utive Office tor Immigration Review 
(EOIR). removal proceedings shall be 
initiated against aliens incarcerated in 
federal, state, and local correctional 
facilit ies under tile Institutional Hear
ing and Removal Program pursuant to 
section 238(a) of tile INA. and admin
istrative removal processes. such as 
tt,ose under section 238(b) of tile INA. 
shall be used in all eligible cases." 

(Continued on page 2) 

Peruvian LPR Ordered Removed for Having 
Voted Unlawfully in Federal Elections 

In Fitzpatrick v. Sessions, 84 7 
F.3d 913 ( 7th Cir. 2017) 
(Easterbrook, Will iams, Sykes). tile 
Seventh Circuit affirmed t ile BIA's 
precedent decision in Matter of Fitz
patrick. 26 l&N Dec. 599 (BIA 2015), 
finding a Peruvian. lawful permanent 
resident alien, removable under INA 
§ 237(a)(6) as an alien wt,o unlawful
ly voted in a state or federal elect ion 
in violation of 18 U.S.C. § 611. 

Tile pet itioner. a cit izen of Peru, 
had lived in tile United States tor 
three years when she applied tor a 
driver's license in Illinois. Sile stated 
that when filling out t ile forms at tile 
Department of Motor Vehicles she 
displayed Iler green card and Iler Pe
ruvian passport - but she admits that 
she also checked a box claiming to be 
a citizen of tile United States. In 
2006, petit ioner twice voted in elec-

(Continued on page 2) 
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Implementation of Executive Orders On Immigration and Border Security 

(Continued.from page 1) 

The memo states t hat unless 
otherwise directed. OHS personnel 
may initiate enforcement actions 
against removable aliens encountered 
during the performance of their offi
cial dut ies. DHS personnel should act 
consistently with the President's en
forcement priorities as identified in 
his executive order and any further 
guidance issued by the Director of 
ICE. t he Commissioner of CBP. and 
the Director of USCIS prioritizing the 
removal of particularly dangerous al
iens. such as convicted felons. gang 
members. and drug t raffickers. 

DHS personnel. hOwever. can 
exercise prosecutorial in individual 
cases. The memo states that "[t]he 
exercise of prosecutorial discret ion 
with regard to any alien who is subject 
to arrest. criminal prosecution. or re
moval in accordance wit h law shall be 
made on a case-by-case basis in con
sultat ion with the head of the field 
office component. where appropriate. 
Of CBP, ICE, or USCIS t hat initiated or 
will initiate the enforcement action. 
regardless of which ent ity actually 
fi les any applicable charging docu
ments: CBP Chief Patrol Agent. CBP 
Director of Field Operations. ICE Field 

Office Director. ICE Special Agent-in
Charge, or t he USCIS Field Office Di
rector. Asylum Office Director or Ser
vice Center Director." 

Among other provisions in the 
memo. DHS Secretary said t hat he 
was "establishing the Victims of Im
migration Crime Engagement (VOICE) 
Office wit hin t he Office of t he Director 
of ICE, which will create a program
matic liaison between ICE and the 
known victims of crimes committed 
by removable aliens." 

The Secretary also directs the 
immigration agencies to establish a 
program to collect authorized civi l 
fines and penalt ies. 

The memo also rescinds the 
Privacy Act guidance of January 7, 
2009, and states that DHS will no 
longer afford Privacy Act rights and 
protections to persons who are nei
ther U.S. citizens nor lawful perma
nent residents. 

Border Security 

In t he mem o ent i tled 
" Implement ing t he President's Border 
Security and Immigrat ion Enforce
ment Improvement Policies." also 
dated February 20, 2016, the OHS 

LPR Ordered Removed for Having Voted Unlawfully 

(Continued.from page 1) 

tions for federal officials. Subse
quently, in 2007 she applied for citi
zenship and in response to a question 
she described her voting history. DHS 
then instituted removal proceedings 
against her under § 237(a)(6) as an 
alien who had unlawfully voted. An IJ 
and later the BIA found petitioner re
movable as charged. 

The Seventh Circuit rejected pe
titioner's defense that a state motor 
vehicles clerk implicitly authorized her 
to vote. not ing that the clerk offered 
no assistance and told the alien "it's 
up to you." The pet it ioner. of her own 

volit ion. checked t he box on t he 
voter regist ration form falsely ind i
cating she was a ci t izen. 
"Registrat ion to vote simply does 
not imply authorization to vote in 
any elect ion one chOoses," said t he 
court. The court also noted that 
petit ioner was well educated and 
understands English. " It is not too 
much to ask that she find out be
fore vot ing whether an alien can 
cast a ballot in a federal election." 

Contact: Laura Hickein, OIL 
II 
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Secretary provided guidance to CBP 
and ICE on t he enforcement of the 
immigration laws at the borders and 
the expanded use of detention con
sistent with the INA provisions. 

In particular, ICE will release 
aliens from custody only under lim
ited circumstances. such as when 
removing them from the count ry, 
when an alien obtains an order 
granting relief by statute. when it is 
determined that the alien is a U.S. 
citizen. legal permanent resident. 
refugee. or asylee. or that t he alien 
hOlds another protected status. 
when an arriving alien has been 
found to have a credible fear of per
secution or torture and t he alien 
satisfactorily establishes his ident ity 
and that he is not a security or f light 
risk. or when otherwise required to 
do so by statute or order by a com
petent judicial or administ rative au
thority. 

Under t he authority of the INA. 
the OHS Secretary stated that he will 
be expanding t he use of expedited 
removal. To date. expedited removal 
has been exercised only for aliens 
encountered within 100 air miles of 
the bOrder and 14 days of entry, and 
aliens who arrived in t he United 
States by sea other than at a port of 
ent ry. OHS wil l publish in the Feder
al Register a new Notice Designating 
Aliens Subject to Exped ited Removal 
Under Section 235(b){1)(a)(iii) of the 
INA that expands the category of 
aliens subject to expedited removal. 

The memo directs ICE and CBP 
to implement the provisions of INA 
§235(b){2)(C) and to the extent pos
sible return aliens to cont iguous 
count ries from which they arrived. 
pending the outcome of removal 
proceedings. 

The memo directs USCIS to 
enhance asylum referrals and credi
ble fear determinations and to in
crease the operational capacity of 
the Fraud Detection and Nat ional 
Security Directorate. 
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FURTHER REVIEW PENDING: Update on Cases & Issues 
Citizenship - Equal Protection 

On November 9, 2016. the Su
preme Court heard argument in Ses
sions v. Morales-Santana, No. 15-
1191, challenging the Second Cir
cuit's 2015 opinion. 804 F.3d 520, 
which severed. as a violation of 
equal protection. a distinction be
tween unwed mothers and unwed 
fat hers in t he physical presence re
quirements of the 1952 stat ute 
providing for citizenship at birth of a 
child born abroad where only one of 
the parents is a U.S. cit izen. The 
court extended the requirements for 
unwed mot hers to unwed fathers. 
The same equal protection issue 
dead locked the Supreme court in 
Flores-Villar v. United States, 564 
U.S. 210 (2011) (with Justice Kagan 
recused). The government argued 
that the Second Circuit erred in both 
the equal protection ruling and the 
remedy. 

Contact: Andy Macl achlan, OIL 
II 

Mandatory Detention 

Following argument in Jennings 
v. Rodriguez, No. 15-1204. the Su
preme Court requested simultane
ous supplemental briefing from the 
parties which were f iled January 31, 
2017, add ressing whether t he con
stitution requires particular limits on 
detent ion of aliens caught at the 
bOrder entering illegally, or bond 
hearings after a particular period. or 
a particular standard and burden on 
a particular party to determine 
whet her an alien must be release on 
bOnd. 

In t he underlying Nint h Circuit's 
2015 opinion. 804 F.3d 1060, that 
court held that all aliens detained 
pending completion of their removal 
proceed ings, including criminals and 
terrorists, must be afforded bond 
hearings, with the possibility of re
lease into t he United States. if deten
tion lasts six mont hs. Under that rul
ing, such bond hearings must be 
afforded automatically every six 

months, the alien is entitled to re
lease unless the government demon
strates by clear and convincing evi
dence t hat the alien is a fl ight risk or 
a danger to t he community, and t he 
length of t he alien's detention must 
be weighed in favor of release. 

Contact: Sarah Wilson. OIL-DCS 
II 

Aggravated Felony -
Sexual Abuse of a Minor 

On February 27. 2017, the Su
preme Court heard argument on t he 
alien's petition for a writ of certiorari 
in Esquivel-Quintana v. Sessions, No. 
16-54, challenging t he Sixth Circuit's 
opinion. 810 F.3d 1019, which de
nied the pet ition for review seeking 
direct review of t he Board's prece
dent decision. Matter of Esquivel
Quintana, 16 l&N Dec. 469 (BIA 
2015). The question presented is 
whether a conviction for consensual 
sexual intercourse between a twenty
one-year-old and someone almost 
eighteen constitutes t he aggravated 
felony of "sexual abuse of a minor" 
under 8 U.S.C. § 1101(a)(43)(A). The 
case is fully briefed. 

Contact: Patrick J. Glen, OIL 
II 

Crime of Violence - Vagueness 

On January 17, 2017, t he Su
preme Court heard argument on t he 
government's pet it ion for a writ of 
certiorari in Sessions v. Dimaya, No. 
15-1498. challenging the judgment of 
a divided Ninth Circuit panel (803 
F.3d 1110) t hat t he "crime of vio
lence" definit ion in 18 U.S.C. § 16(b). 
as incorporated into t he aggravated
felony provision of t he immigration 
laws, is unconstitut ional in view of 
Johnson v. United States, 135 S. Ct. 
2521 (2015) (striking down the 
"residual clause" of the Armed Career 
Criminal Act, 18 U.S.C. § 924(e)(2)(B) 
(i i)). 

The government contends that 
review is warranted because that rul-

3 

ing is incorrect. strikes down a feder
al stat ute, conflicts with a decision of 
another court of appeals, and is al
ready causing substantial disruption 
to t he enforcement of the immigra
tion laws and several criminal laws. 
There are seven related petitions for 
certiorari, and numerous ot her cases 
at various stages in the courts of ap
peals. 

Contact: Bryan Beier. OIL 
II 

Good Moral Character 

On January 18, 2017, an en 
bane panel of t he Ninth Circuit heard 
argument on the government pet ition 
for rehearing en bane in Ledezma
Cosino v. Sessions, challenging the 
panel's decision. 819 F.3d 1070, 
holding t hat the "habitual drunkard" 
bar to good moral character is uncon
st itutional under the Equal Protection 
Clause. The panel majority concluded 
that the provision targeted an under
lying medical condition. alcoholism. 
and held "that, under the Equal Pro
tection Clause. a person's medical 
disability lacks any rational relation to 
his classification as a person with 
bad moral character[.]" 

In its pet ition for rehearing, the 
government argued: 1) there are not 
two similarly situated classes of al
iens, and 2) even assuming such 
classes, the statutory provision is 
rationally related to Congress's intent 
to limit eligibility for relief and bene
fits to thOse who do not present risks 
to public health and safety. 

Contact: Aimee Carmichael, OIL 
II 

Updated by Andy Macl achlan, OIL 
II 
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Summaries Of Recent Federal Court Decisions 

FIRST CIRCUIT 

• First Circuit Holds BIA Acted 
within Its Discretion in Denying 
Motion to Reopen and Reconsider 

In Gardona v. Holder, 848 F.3d 
519 (1st Cir. 2017) (Thompson. 
Selya, Upez). t he petitioner, a cit izen 
of Guatemala. challenged the BIA's 
denial of her motion to reopen t he 
denial of asylum and withholding. 
Petitioner who entered illegally on 
Apri l 17. 2013. conceded her de
portability but sought asylum based 
on an emotionally, physically, and 
sexually abusive relat ionship wit h a 
man whom she had dated in Guate
mala named Juan Carlos. She 
claimed that to escape Carlos's 
physical and sexual violence, she 
made arrangements to travel to t he 
United States. Before the IJ petition
er claimed that she belonged to two 
pot ential soc ia l groups 
"Guatemalan women who have 
been involved intimately with Guate
malan male companions who be
lieve t hat women are to live under 
male domination" and "women in 
domestic relationships who are una
ble to leave." 

The IJ found that petitioner's 
testimony was not credible and al
ternat ively t hat her proposed social 
groups were not cognizable under 
the INA. The IJ also determined that 
petitioner could avoid the claimed 
persecut ion by relocat ing wit hin 
Guatemala. On appeal the BIA 
acknowledged that in Matter of A- R 
- C- G- , 26 l&N Dec. 388 (BIA 
2014). an intervening decision. it 
had held t hat, depending upon t he 
circumstances of an individual case, 
"married women in Guatemala who 
are unable to leave t heir relation
ship" can constitute a cognizable 
social group but concluded t hat t he 
petitioner " has not shown that she 
was in a domestic relationship and 
does not f it within the particular 
social group that she claims." The 

BIA did not address the other issues 
and dismissed the appeal. 

Petit ioner t hen sought reopening 
claiming that the BIA had erred in 
citing Matter of A- R- C- G- in its deci
sion because t hat case was decided 
after she had submitted her appeal 
brief, and t hat in any case she should 
have had a chance to submit a brief 
on t hat issue. The BIA rejected Peti
tioner's arguments and denied her 
motion to reopen and reconsider. 

(4)(i) is divisible and subject to t he 
modified categorical approach be
cause the nature of the cont rolled 
substance is an element of the of
fense. 

The pet it ioner, a Jamaican cit i
zen. entered t he United States on a 
tourist visa in May 1996, and he ad
justed to lawful permanent resident 
status on May 14, 2010. On Septem
ber 4, 2013, he pied pied no10 con
tendere in Rhode Island Superior 
Court to t hree counts of manufactur-

The First Circuit ing, delivering, or pos-
rejected petitioner's-----•-----sessing with intent to 
assertion that the BIA Toe court rejected distribute a controlled 
should not be permitted petitioner's assertion substance-to wit , ma-
to cite a case in its deci- that the BIA should not rijuana. 
sion denying her appeal 
from the u that was be pennitted to cite a On the basis of 
decided after she sub- case in its decision that conviction. DHS 
mitted her brief to t he I instituted removal pro-denying her appea 
BIA. The court said it ceedings and t he IJ 
was "counsel's role to from the U that was ordered his removal for 
be alert to changes in decided after she having been convicted 
the law.· and that if t he submitted her brief to of a violat ion of any 
BIA had failed to cite the BIA. federal or state law 

Matter of A- R- C- G- -----... ----- "relating to a con-
when it reviewed the U's trolled substance" un-
decision. could have been "grounds der INA § 237(a)(2)(B)(i). Due to an 
for remand f rom this court." Accord- oversight , petitioner was removed to 
ingly, the court held t hat the BIA was Jamaica but then brought back to 
acting within its "broad discret ion" in pursue his appeal to t he BIA. The BIA 
citing the case. affirmed t he IJ's rul ing and also re

On the merits. the court conclud
ed that the petitioner failed to show 
factually that she had t he "domestic 
relationship" with her boyfriend upon 
which she based her proposed social 
groups. 

Contact: Joanna Watson. OIL 
II 

• First Circuit Holds Rhode Island 
Law Prohibiting the Manufacture, 
Delivery, or Possession with Intent 
to Distribute a Controlled Substance 
Is Divisible 

In Swaby v. Yates, 84 7 F.3d 62 
(Barron. Stahl, Upez) (1st Cir. 2017). 
the First Circuit held that Rhode ls
land General Laws § 21-28-4.0i(a) 

4 

j ected petitioner's contention t hat 
his conviction did not qualify as a 
removable offense under Me/louli v. 
Lynch, 135 S.ct. 1980 (2015). 

The court concluded t hat t he 
record of conviction established that 
t he petitioner's offense involved mari
juana. rendering him removable. 
However. the court rejected the BIA's 
application of the categorical ap
proach under Matter of Ferreira . 26 
l&N Dec. 415 (BIA 2014), concluding 
t hat there is a real istic probability 
t hat the state would prosecute a con
trolled substance that is not on t he 
federal schedule of controlled sub
stances where t hat substance is 
listed on the state schedule. The 
court then agreed wit h t he govern-

(Continued on page 5) 
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Summaries Of Recent Federal Court Decisions 
(Continued from page 4) 

ment's contention t hat petitioner con
viction was a removal offense under 
the modified categorical approach. 
The court found that "the relevant 
plea documents suffice to make clear 
that [petitioner's] convictions were for 
the manufacturing, delivering, or pos
sessing with intent to distribute mari
juana" and clearly do relate to a con
trolled substance violation. 

The court also upheld the denial 
of the alien's applicat ion for cancella
tion of a removal as a matter of dis
cret ion. after reviewing petitioner's 
assertion that t he IJ had erred in bal
ancing the hardships, and finding the 
absence of a question of law. 

Contact: Jessica Burns. OIL 
ti 

• First Circuit Holds the Date of 
Conviction, Not the Date of Commis
sion, Determines Aggravated Felony 
Bar's Application to § 212(c) Eligibil
ity 

In Holder v. Sessions. 848 F.3d 
500 (1st Cir. February 17. 2017) 
(Thompson. Kayatta. Barbadoro). the 
First Circuit held that the alien was 
not eligible for relief under former INA 
§ 212(c) because his aggravated felo
ny conviction occurred after the effec
tive date of t he aggravated felony bar 
to § 212(c) rel ief in t he Immigration 
Act of 1990. 

The court concluded t hat apply
ing the bar to a convict ion post-dating 
the change in law would not produce 
an impermissibly retroactive effect 
and rejected the alien's argument 
that . under Vartelas v. Holder. 566 
U.S. 257 (2012). t he date of t he com
mission of his offense-which was 
prior to t he addition of t he aggravated 
felony bar- should dictate § 212(c) 
eligibility. 

Contact: Christ ina P. Greer. OIL 
ti 

FOURTH CIRCUIT 

• Fourth Circuit Holds an Asylee 
Who Adjusts Status to Lawful Per
manent Resident Is Removable 
without Asylum Termination Pro
ceedings 

asylee and that his status could only 
be terminated under the procedure 
set forth in INA § 208(c). Therefore. 
because the Attorney General had 
not pursued t hose procedures. he 
argued. he could not be deported. 
and the BIA had erred as a matter of 
law in concluding otherwise. 

In Mahmood v. Sessions. 849 The court determined t hat under 
F.3d 187(4th Cir. Feb- -----------•the plain reading of 
ruary 22. 2017) 209(b). petitioner lost 
(Niemeyer. Traxler. The court conclud- his status as an 
Diaz). the Fourth Cir- ed that "Under the "asylee" when he 
cuit held that an obtained the stat us 
asylee who adjusts plain reading of of lawful permanent 
status to lawful per- 209(b), petitioner resident. "In his new 
manent resident no lost his status as an status. he is. like eve-
longer hOlds asylee ry other lawful perma-
status and is remova- "asylee" when he nent resident. subject 

ble without asylum obtained the status to removal for procur
termination proceed- ing an immigration 

of lawful permanent benefit by fraud or ings. 
resident. willful misrepresenta-

The petitioner. a tiOn of a material 
citizen of Pakistan was ------------fact. .. said t he court. 
granted asylum in the United States 
in 1997. In 2011. he applied for ad
justment of his asylum status under 
INA § 209(b). His application was 
granted in 2012. DHS thereafter 
sought to deport petitioner for having, 
over the years. obtained several im
migration benefits by fraud. 

An IJ found t hat petitioner's t rav
el pattern "represented a concerted 
effort by him to avoid using his au
thorized travel documents to return to 
Pakistan. which he denied was his 
intention when he applied for them." 
and that his use of three Pakistani 
passports shOwed t hat he made mis
representations on his application for 
travel documents. The IJ also deter
mined that petitioner was ineligible 
for a waiver of inadmissibil ity under
lNA § 209(c). On appeal. the BIA af
firmed and also concluded that under 
Matter of C-J-H-. 26 l&N Dec. 284. 
"aliens whose status was adjusted 
from asylee to lawful permanent resi
dent no longer qualify as asylees ... 

Before the Fourth Circuit peti
tioner contended that he was still an 

5 

Had he remained an "asylee· he 
would have been protected f rom de
portation and removal except as pro
vided in § 208(c)." The court f urther 
explained that "Congress. with t he 
enactment of § 209. can be seen as 
deciding sensibly that. where an alien 
voluntarily seeks adjustment under 
§ 209(b) and gains the advantages of 
lawful permanent residency, he gives 
up the absolute right to have the pro
tect ions of his asylum status adjudi
cated before removal. .. 

The court also determined that 
even assuming that INA § 209(b} 
were ambiguous. t he court would 
defer to the BIA's interpretation in 
Matter of C-J-H. 26 l&N Dec. 284 (BIA 
2014). It concluded that "t he BIA in 
C-J-H- reached a reasonable conclu
sion in holding t hat. with adjustment. 
t he alien relinquished his asylum sta
t us." 

Contact: Tiffany Walters. OIL 
ti 

(Continued on page 6) 
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• Fourth Circuit Defers to BIA's 
Reasonable Construction of the Rel
evant Date of Admission for Purpos
es of Section 237(a)(2)(A)(i)'s Five
Year Clock 

Under INA § 237(a)(2)(A)(i}, any 
alien who "is convicted of a crime 
involving moral turpitude committed 
within five years .. . after the date of 
admission" can be subject to remov
al. In Sijapati v. Boente . 848 F.3d 
210 (4th Cir. February 1. 2017) 
(Traxler, Keenan, and Wynn). the 
Fourth Circuit held that the phrase 
"the date of admission" is ambiguous 
as how to ident ify the relevant date of 
admission when an alien has multiple 
admissions. 

The pet itioner's conviction on 
December 12. 2007. of a crime in
volving moral turpitude. occurred 
more than five years after he was first 
admitted to the United States on Jan
uary 25. 2001. But the BIA relied up
on its decision in Matter of Alyazji, 25 
l&N Dec. 397 (BIA 2011). to deter
mine t hat petitioner's relevant "date 
of admission" was January 18, 2003: 
the date he was most recently admit
ted to t he United States after taking a 
brief vacation abroad. 

Applying Chevron, t he court first 
determined that the INA was silent as 
to which admission should be used in 
determining an alien's removabi lity 
under §237(a)(2)(A)(i). The court 
then deferred to t he BIA's interpreta
tion Matter of Alyazji holding that it 
was not "arbitrary, capricious, or man
ifestly contrary to t he statute." 

Contact: Laura Hickein, OIL 
II 

• Fourth Circuit Holds Good Faith 
Marriage Determination Is a Mixed 
Question of Law and Fact, Which the 
Court Reviews De Novo 

In Upatcha v. Sessions. _ F.3d 
_ , 2017 WL 699095 (4th Cir. Febru
ary 22. 2017) (Harris, Traxler, Diaz). 

the Fourth Circuit held t hat the BIA 
applied t he incorrect standard of re
view regarding whether a marriage 
was entered into good faith under INA 
§ 216(c)(4)(B). 

dence," t he IJ held that petitioner was 
not credible and that she could not 
show t hat she had entered into her 
marriage in good fait h. The BIA found 
no error in the adverse credibility 
f inding or in t he IJ's determination 

The petitioner. while living in t hat petitioner not sat isfied t he good 
Thailand, was int ro- faith standard under § 216(c)(4)(B). 
duced by her sister to------------

Sergio Gonzalez, a The court The Fourth Cir-
natura lized United cuit held t hat t he BIA 
States citizen living in explained that a had correctly re-
Sout h Carolina. Be- good faith viewed t he IJ's credi-
cause of the distance bility finding for clear 
between t hem, peti- marriage determi- error, but t hat it 
tioner and Gonzalez t" · " · d "should have re-na 10n 1s a m1xe 
court ed pr imari ly viewed de novo t he 
through emails and question of law IJ's ultimate legal 

phone calls. But Gon- and fact subject to judgment that the 
zalez also made a one undisputed facts and 
-week trip to Thailand a hybrid Standard credited evidence did 

to visit petitioner. and of review." not meet t he good 

during t hat trip peti-------------fait h standard of 
tioner accepted his marriage pro
posal. Petitioner then entered t he 
United States on a fiance visa on July 
13, 2008. and five days later she 
married Gonzalez. As a result of t he 
marriage petitioner became a lawful 
permanent resident on a conditional 
basis. 

On October 2 0 . 2008-
approximately three months after 
entering t he count ry- petitioner initi
ated divorce proceedings against 
Gonzalez. That divorce, which be
came final in February 2009, ended 
petitioner's conditional residency. 
Petitioner then filed for a "hardship 
waiver" under § 216(c)(4). OHS de
nied t he request. citing discrepancies 
between the couple's divorce decree 
and the evidence provided by peti
tioner. As a result, OHS terminated 
petitioner's condit ional permanent 
resident status and charged her with 
deportability. 

Pet itioner renewed her "good 
faith marriage· waiver request before 
the IJ. The IJ heard test imony f rom 
petitioner and her former husband. 
Based on the "totality of the evi-

6 

§ 216a(c)(4)(B)." The 
court explained that a good faith mar
riage determination is a "mixed ques
tion of law and fact subject to a hy
brid standard of review." The court 
rejected the government's argument 
t hat the case should turn solely on 
t he adverse credibility finding be-
cause neither t he IJ nor the BIA rest
ed solely on the credibility find ing. 
Accordingly it remanded the case to 
t he BIA to exercise de novo review in 
evaluat ing the IJ's f indings regarding 
t he evaluations of the good faith mar-
riage 

Contact: Arthur Rabin, OIL 
II 

FIFTH CIRCUIT 

• Fifth Circuit Holds First-Offender 
Pardon Does Not Constitute a Full
and-Unconditional Pardon for Pur
poses of Demonstrating Good Moral 
Character 

In Nguyen V. USC/S, 847 F.3d 
750 (5th Cir. 2017) (Jolly, Smith. 

(Continued on page 7) 
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Graves), the Fifth Circuit affirmed t he 
district court's summary judgement, 
holding that USCIS's interpretation 
t hat an automat ic. f irst-offender par
don under Louisiana law is not a "full 
and unconditional executive pardon" 
under 8 C.F.R. § 316.10(c)(2)(i). 

The pet itioner, a lawful perma
nent resident, was convicted in 2004 
of the state crime of conspiracy to 
commit fa lse or altered lottery t ickets 
and received a suspended sentence 
of two years' imprisonment and two 
years' act ive probation. After complet
ing probation, she was granted an 
automat ic fi rst-offender pardon. Pet i
t ioner then applied for naturalization. 
USCIS denied the application and 
stated in its reaffirmance of t he deni
al t hat her convict ion. an aggravated 
felony, permanently prevented her 
f rom demonstrating good moral char
acter and thus from being naturalized. 

The court held that under Louisi
ana law, an automatic f irst offender 
pardon does not restore "a stat us of 
innocence" and, accordingly, "does 
not preclude consideration of a f irst 
felony conviction in adjudicating a 
person as a habitual offender. Ac
cordingly, petitioner is permanently 
barred from naturalizing for lack of 
good moral character." 

Contact: Derry Riedel. OIL 
1f 

SEVENTH CIRCUIT 

• Seventh Circuit Holds Alien's Mi
nor Support for Undesignated Terror
ist Group Disqualified Her from Asy
lum 

In S.A.B. v. Boente, 847 F.3d 
542 (7th Cir. 2017) (Posner, Easter
brook. Sykes). the Sevent h Circuit 
held that an Ethiopian alien's provi
sion of "minor material support" to 
t he Oromo Liberation Front ("OLF"), 
as well as her failure to show t hat she 

should not have reasonably known 
t he OLF was a terrorist group, dis
qualified her f rom asylum and with
holding of removal. 

The petitioner came to the Unit
ed States in 2004 on a visitor's visa 
t hat expired in December of that year. 
But rat her than leave t he United 
States she affirmat ively applied for 
asylum and withholding of removal. 

The court also declined to re
view USCIS's denial of a terrorist 
exemption and held t hat the BIA 
properly denied a motion to reopen 
seeking review of USCIS's decision 
because the BIA had no authority to 
review terrorist exemptions. 

Contact: Ethan Kanter. OIL 
1f 

When an asylum of- • Seventh Circuit 
f icer deemed her ______ ._ _____ Applies Circum-

claims not credible, Petitioner could not stance-Specific Ap-
she was placed in proach to Affirm 
removal proceedings USe the "escape That Violation of a 

where she renewed hatch" under§ 212 
her claims. She 

No-Contact Provi-
sion Is a Violation of 
a Protective Order 
under INA § 237(a) 
(2)(E)(ii) 

claimed that if re- (a)(3)(B)(iv)(Vl)(dd), 
moved to Ethiopia she that She Shouldn't 
would be tortured by 
t he Ethiopian govern
ment because of her 
past membership in 

have been expected 
to know that the In Ga r c ia -

t he OLF. organization was 
a terrorist 

Hernandez v. Boente, 
84 7 F.3d 869 (7th 
Cir. 2017) (Kanne, 

The IJ found that • t" Sykes. Hamilton), the 
t hat petitioner was not orgamza IOn. Seventh Circuit held 
entitled to asylum or------------ that , because INA 
withholding because she has provid- § 237(a)(2 )(E)(i i) 
ed material support to OLF a terrorist does not require a "conviction" but 
organization. However the u found instead focuses on what a court 
her eligible for deferral of removal "determines." t he categorical ap-
under CAT. The BIA upheld t hat deci- proach does not apply to determine 
sion. 

Petitioner then unsuccessfully 
applied to USCIS to waive the terror
ism bar under INA§ 212(d)(3)(B)(i). 

The Seventh Circuit upheld the 
finding that pet itioner "knowingly sup
ported a terrorist organization to 
which she belonged." The court not
ed that pet it ioner, while living in Add is 
Ababa "with ready access to radio 
and television" had to be aware of 
t he "numerous reports of OLF vio
lence between 2001 and 2004." 
Therefore she could not use the 
"escape hatch" under § 212(a)(3)(B) 
(iv)(Vl)(dd), that she shouldn't have 
been expected to know t hat t he or
ganization was a terrorist organiza
t ion. Accordingly, petitioner was 
ineligible for asylum and withholding 
of removal. 

7 

removability for aliens who violated 
a protective order, and instead the 
circumstance-specif ic approach ap
plies. "Even if a state court does not 
impose severe punishment for an 
alien's violation of a domestic pro
tective order, t he immigration conse
quences may be severe. as in t his 
case." said the court. 

Applying the circumstance
specific approach, the court held 
that the record showed the alien 
violated a "no-contact" provision of a 
protect ive order. and deferred to 
Matter of Strydom, 25 l&N Dec. 507 
(BIA 2011), which found that the 
violation of a no-contact provision 
satisfied § 237(a)(2)(E)(ii). 

Contact: Tim Ramnitz. OIL 
1f 

(Continued on page 8) 
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EIGHTH CIRCUIT 

• Eighth Circuit Holds Alien Failed 
to Show Membership in Her Pro
posed Social Group 

In Fuentes-Erazo v Sessions 
848 F.3d 84 7 (8th Cir. 2017) 
(Colloton. Smith. Wollman ). t he Eighth 
Circuit upheld an order of the BIA find
ing petitioner ineligible for asylum and 
withholding of removal because she 
had failed to show that she was a 
member of a particular social group. 

The petitioner. citizen of Hondu
ras claimed t hat she had been 
abused in the past by Elvis Santos. 
her former domestic partner. and t hat 
she feared future abuse by Santos if 
she were forced to return to Hondu
ras. She test ified t hat althOugh San
tos initially was very kind to her. he 
became abusive when she learned 
that she was pregnant. Petitioner did 
not report the incidents to the police 
because t he nearest police station 
was three hours away from her home 
and also was afraid that Santos would 
take "revenge" on her if she reported 
him. Event ually petitioner left t his 
relationship in 2009 and with her son 
moved away to another town. In 
2013 petitioner began another rela
tionship which resulted in another 
pregnancy. Santos t hen learned t hat 
she had a son with another man. 
leading her to fear that Santos would 
kill her and her son Gerardo ·out of 
j ealousy. Pet itioner then t raveled to 
the United States with t he infant son. 
and was apprehended near Hidalgo, 
Texas on June 14. 2014. 

Petitioner claimed that she was 
a member of a particular social group 
composed of "Honduran women in 
domestic relationships who are una
ble to leave their relationships." 

The IJ denied t he claim finding 
that even if she had established t hat 
she suffered past persecution. she 
had not demonst rated that t he harm 
that she had suffered was on account 

of her membership in her proposed 
particular social group. The u also 
denied CAT protection finding t hat 
there was a "dearth of evidence" re
garding torture by the Honduran gov
ernment. On appeal t he BIA affirmed. 

The Eight Circuit agreed with the 
BIA's finding t hat pet itioner fai led to 
demonstrate that she was a member 
Of her proposed particular social 
group. Moreover she was able to live 
safely in Honduras for five years after 
leaving her abuser and the abuser 
never sought to find her or otherwise 
harm her during that t ime. The court 
declined to address whether her pro
posed particular social groups were 
cognizable or whether t he mistreat
ment she has suffered or alleged ly 
will suffer rose to the level of persecu
tiOn. The court also upheld the deni
al of CAT protect ion. f inding no evi
dence of mist reatment by t he Hondu
ran government . 

Contact: Jamie M. Dowd. OIL 
II 

NINTH CIRCUIT 

• Ninth Circuit Holds Oregon Drug 
Statute Does Not Constitute an Ag
gravated Felony Drug Trafficking 
Offense 

In 5andoval v. Yates. 84 7 F.3d 
697 (9th Cir. 2017) (McKeown. Fish
er. W. Fletcher). the Ninth Circuit de
termined t hat Oregon Revised Stat
utes § 4 75.992(1)(a) is not a categor
ical aggravated felony because its 
definition of "'delivery" includes mere 
solicitat ion. and the federal Controlled 
Substances Act does not punish solic
iting delivery of controlled substanc
es. The court f urther concluded. with
out analysis. that because no 
"commercial element" is included in 
the Oregon statute. it is not a categor
ical match to an "illicit trafficking" 
offense. Moreover. because the Ore
gon law is indivisible with respect to 
whether an "attempt" is accom-

8 

plished by solicitatiOn. the court held 
that the modified categorical ap
proach does not apply. 

Contact: Song Park. OIL 
II 

DISTRICT COURTS 

• Southern District of Texas Af
firms Denial of L-1A Multinational 
Executive Visa 

In Grinin v. Johnson, _ 
F.Supp.3d. _ , 2016 WL 7242538) 
(Rosenthal. J.) [S.D. Tex .. On Decem
ber 15. 2016. in a decision later 
published. the Southern District of 
Texas held that t he Administrative 
Appeals Office (AAO) did not act arbi
trari ly or capriciously in denying a 
corporation ·s employment-based 
visa petition to classify the benefi
ciary as an immigrant multinational 
execut ive. where t he AAO rel ied on 
the insufficiency of reliable evidence 
that the beneficiary met the statutory 
and regulatory criteria. The court 
noted the unexplained inconsisten
cies between the corporation's de
script ions of the beneficiary's job. 
the failure to ident ify the authorized 
official who prepared the document. 
and evidence t hat t he beneficiary 
performed non-managerial duties. 
including a contract purporting to 
outsource and delegate manage
ment activities to the foreign parent. 

Contact: Christ ina Parascandola. OIL 
II 

• Northern District of Florida R&R 
Recommends Affirming Denial of L-
1A "New Office" lntracompany 
Manager Transferee Petition 

In MG Global Investment, LLC v. 
United States. No. 15-cv-535 (N.D. 
Fla. February 13. 2017) (Timothy, 
C.M.J.). the Chief Magist rate Judge 
for the Northern Dist rict of Florida 
recommended summary judgment 

(Continued on page 9) 
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for the government in a case alleging 
that USCIS unlawfully denied plain
tiff's pet ition for classification as an 
L-1A nonimmigrant intracompany 
manager transferee pursuant to 8 
U.S.C. § 1101(a)(15)(L). The plaintiff 
sought to transfer t he beneficiary 
from an overseas office to its ··new 
office" in Florida. 

In recommending t he agency's 
denial be upheld, the court conclud
ed t hat t he evidence insufficiently 
demonstrated t he beneficiary's pro
posed job duties were "primarily 
managerial": that he would manage 
professionals or an "essential func
tion" to qualify as a personnel or 
function manager. respectively; and 
that t he new office could support a 
managerial position within one year 
as required under 8 C.F.R. § 214.2 
(1)(3)(v)(C). 

Contact: Kathryne Gray, OIL-DCS 
II 

• Central District of California Dis
misses APA challenge to Adjust
ment of Status Denial for Lack of 
Finality Due to Ongoing Removal 
Proceedings 

In Osorio v. USA, No. 16-cv-
87 43 (C.D. Cal. February 14, 2017) 
(Wilson. J.). the district court granted 
the government's motion to dismiss 
and dismissed t he husband-and-wife 
plaintiffs' Administ rative Procedure 
Act challenge to USCIS denial of t he 
husband's adjust ment of status ap
plicat ion. The district court held that 
it lacked subject-matter j urisdiction 
because USCIS had served plaintiffs 
with a notice to appear in removal 
proceedings and f iled that notice with 
the Executive Office of Immigration 
Review and, consequently, t he denial 
was not a final agency decision. 

Contact: Briana Yuh . OIL-DCS ..... 
• )District Court in Washington 
State Retains Injunction Against 
Parts of EO 13769 

In t he litigation in State of 
Washington v. Trump, 2017 WL 
526497 (9th Cir. February 9, 20 17) 
(Canby, Clifton. Friedland). t he dis
trict court for the W.D. Washington 
had entered on February 3. 2017, a 
TRO enjoining the government from 
enforcing sections 3(c). 5(a). 5{b), 5 
(c). and 5(e) of EO 13769. On Feb
ruary 9 . 2017. t he Nint h Circuit de
nied an emergency motion for ad
ministrative stay in a per curiam or
der. 

On February 10, 20 17, there 
was a sua sponte request that a vote 
be taken by the Circuit on whet her to 
reconsider the February 9, 20 17 
order en bane. and based on repre
sentat ions made by the government 
regarding an ant icipated new EO. on 
February 16, 2017. the panel stayed 
proceedings. In regards to t he dis
trict court proceedings, t he dist rict 
judge issued an order on February 
14. 2017. finding no need to contin
ue with preliminary injunction brief
ing, but allowing discovery and mo
tions to proceed. 

• District Court in California Dis
solves TRO in Light of Preliminary 
Injunction entered by District Court 
for the W.D. Washington 

In Mohammed v. United States. 
No. 17-cv-0 786 (Otero. J.) (C.D. 
Cal.). the court had issued a nation
wide TRO on January 31, 2017, en
jo ining t he govern ment f rom 
"removing, detaining, or blocking t he 
ent ry of Plaint iffs. or any other per
son f rom Iran. Iraq, Libya, Somalia, 
Sudan. Syria and Yemen with a valid 
immigrant visa: [and] from cancel
ling validly obtained and issued im
migrant visas of Plaintiffs." At a 
hearing on February 21. 2017. on 
the merits of the government's mo
tiOn to dissolve the TRO. the court 
granted the government's motion. 
finding t hat the preliminary injunc
tiOn issued in State of Washington 
(W.D. Wash.) was broader t han the 
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TRO in this case and. t hus. Plaintiffs 
could not show irreparable harm. 

• District Court Enjoins Application 
of E.O. 13769 to LPRs 

In Arab American Civil Rights 
League v. Trump, No. 17-10310 
(Roberts. J.) [E.D. Mich.]. The court 
entered a nat ionwide permanent in
junction on February 2. 2017. t hat 
enjoins the application of the EO 
13769 to lawful permanent resi
dents. The government moved to 
dissolve t he permanent injunction on 
February 7. 2017. The motiOn was 
fully briefed as of February 20, 2017. 
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Twelve More Immigration Judges Are Invested 
On February 2, EOIR announced the 
investiture of 12 new immigration 
judges who had been appointed by 
former Attorney General Loretta E. 
Lynch appointed. They are: 

Victoria L Argumedo. who has been 
assigned to the San Francisco Immi
gration court, is a graduate of the 
University of Vermont and Golden 
Gate University School of Law. 

Steven D. ca1ey, who will sit in t he 
Aurora Immigration Court, is a gradu
ate from Hanover College and New 
York University School of Law. 

Ila C. Deiss, who has been assigned to 
the San Francisco Immigration Court 
is a graduate of the University of Cali
fornia at Davis and the City University 
of New York School of Law. 

Deborah K. Goodwin. who will sit in 
Miami Immigration Court, is a gradu
ate of the Wilson College and the 
State University of New York at Buffa
lo School of Law. She was formerly 
an assistant chief counsel for ICE. in 
San Francisco. 

Stephanie E. Gorman, who has been 
assigned to the Houston Immigration 

The Immigration Litigation Bulletin is a 
monthly publication of the Office of Im
migrat ion Litigation. Civi l Division. U.S. 
Department of Justice. This publication 
is intended to keep litigating attorneys 
within the Departments of Justice and 
Homeland Security informed about 
immigration litigation matters and to 
increase the sharing of information 
between the field offices and Main 
Justice. 

Please note that the views expressed in 
this publication do not necessarily 
represent the views of this Office or 
those of the United States Department 
of Justice. 

If you have any suggestions. or would 
like to submit a short article, please 
contact Francesco Isgro at 
- or at 

Court, is a graduate from California 
State University Sacramento. the 
Thomas Jefferson School of Law, 
and the University of San Diego 
School of Law. She had previously 
served as a SAUSA for the U.S. Attor
ney's Office. Middle District of Flori
da. 

Richard A_ Jamadar, has been as
signed to the Houston Immigration 
Court. He is a graduate from the 
University of the West Indies Faculty 
of Law and from the Washington 
University School of Law. He was 
formerly an assistant chief counsel 
for ICE in Orlando. Fla. 

Julie Nelson. who will sit in the San 
Francisco Immigration Court is a 
graduate from Biola University and 
the California Western School of 
Law. She previously served as an 
assistant chief counsel for ICE in 
Eloy, Az. 

Emmett D_ Soper, who has been 
assigned to the Arlington Immigra
tion Court, is a graduate from Car
leton College and the University of 
Oregon School of Law_ He previous
ly served as an associate general 

"To defend and preserve 
the Executive's 

authority to administer the 
Immigration and N ationality 

laws of the United States" 

If you would like to receive the Immigration 
Litigation Bulletin electronically send your 

government email address to: 
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counsel in the EOIR's Office of the 
General Counsel. 

Jem c_ Sponzo. who has been as
signed to the New York City Immigra
t ion Court ,is a graduate f rom Hamil
ton College and the University of Con
necticut School of Law. She was for
merly a trial attorney for the Office of 
Immigration Litigation_ 

Arwen Ann Swink. who has been as
signed to the San Francisco Immigra
t ion Court, is a graduate from Cali
fornia State University San Marcos 
and the University of California Has
t ings College Of Law_ 

Veronica s_ Villegas, who will sit in 
the Los Angeles Immigration court is 
a graduate from the California State 
University Fullerton and t he Loyola 
Law School. She was previously in 
private practice and had also served 
as an assistant district counsel for 
the former INS 

With these latest investitures. EOIR 
has for the fi rst time in its history 
more than 300 immigration judges_ 
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